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RANDALL L.EE MARSHALL., Utah Bar No.5508, of
RANDALL LEE MARSHALL, P.C.

5926 South Fashion Pointe Drive, Suite 200 e

South Ogden, Utah 84403-4541
Telephone: (801)394-2673
Facsimile: (801)394-2673

Attorney for Plaintiffs

IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

OKLEVUEHA EARTHWALKS NATIVE :

AMERICAN CHURCH OF UTAH, INC.. on : COMPLAINT
behalf of the Church and its members and spiritual

leaders; and JAMES WARREN “FL.AMING

EAGLE” MOONEY and LINDA MOONEY,

Plaintiffs,
VS,
. Judge Dale A. Kimball
) DECK TYPE: Civil
KAY BRYSON, Utah County Attorney; DAVID : DATE STAMP: 04/27/2005 @ 09:29:37
WAYMENT, Utah County Attorney; JEFF - CASE NUMBER: 2:05CV00383 DaK

ROBINSON, Detective, Utah County Attorney’s
Office; ROBERT RIDING, Detective, Utah
County Sheriff’s Office, JAMES PRITCHARD,
TERRI HOLLAND, JEFF MURKEY, and UTAH
COUNTY and DOES 1 through 20,

Defendants.

Plaintiffs complain of the above named Defendants and for causes of action against them,

allege as follows:
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NATURE OF THIS ACTION

l. This is a federal civil rights action pursuant to 42 U.S.C. § 1983 and § 1988, and
the federal constitutional provisions and statutes referred to herein, by Oklevueha Earthwalks
Native American Church of Utah, Inc., (“the NAC™), by James Warren “Flaming Eagle” Mooney
(“*James™), the founder, spiritual leader and member of the NAC, and Plaintiff Linda Mooney
(“Linda”), (James Mooney and Linda Mooney are sometimes hereinafter referred to collectively
as (“the Mooneys™) against the named Defendants (sometimes hereinafter collectively referred to
as “Defendants™).

2. Plaintiffs seek compensation from Defendants in the form of special, general,
consequential, and punitive damages — except as prohibited by law — including the attorney’s fees
and costs reasonably incurred by Plaintiffs in the defense of the unlawful ¢riminal actions to
which they were subjected by Defendants, and the attorney’s fees and costs reasonably incurred
in the prosecution of this action.

3. The damages Plaintiffs seek from Defendants are the proximate, direct and
consequential result of Defendants” willful, and/or malicious, and/or intentional, and/or reckless
and/or deliberately indifferent actions and/or omissions, individually or in concert with others,
which violated Plaintiffs’ federal constitutional and statutory rights, under color of state and/or
federal law, including — but not limited to — their conduct in:

A, Unlawfully searching and seizing Plaintiffs’ property, which property

NAC/MOONEY Complaint, page 2
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included sacred ceremonial pipes, sacred peyote medicine, membership lists, computers,
organizational, financial and operational documents, and other items by:
L Relying upon search warrant(s) which:
a. were obtained by intentionally false and misleading

statements and omissions, and/or

b. lacked probable cause, or other valid legal justification,
and/or
it. Seizing items beyond the scope of the warrant, and/or
iil. Seizing items in places not described in the warrant(s), and

personal items confiscated of the Mooney Family;

B. Unlawtully refusing to return Plaintiff(s)’ property after being advised of
Plaintiffs’ federal constitutional and statutory rights to obtain and possess such property, and in
maliciously, arbitrarily and intentionally continuing to deprive Plaintiffs of such property without
due process or equal protection of law and/or with reckless disregard to Plaintiffs’ rights;

C. Unlawfully depriving, and conspiring to deprive, Plaintiffs of their well-
established federal constitutional and statutory rights to freely associate, to exercise their
religious beliefs and practices, to enjoy their rights to privacy, and their rights to enjoy the due
process and equal protection of law and the equal application of the law, without government

intrusion, interference, and obstruction:

NAC / MOONEY Complaint, page 3
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D. Unlawfully creating a de facto land use law, or regulation, prohibiting
Plaintiffs from freely exercising their religion, including receiving and their worship of peyote as
a deity and sacrament in constitutionally protected religious ceremonies within Utah County,
State of Utah, without any compelling governmental interest in imposing such prohibition, and
without any demonstration that such de facto land us law, or regulation, constitutes the least
restrictive means of furthering a compelling governmental interest;

E. Unlawfully harassing, surveilling, intimidating, threatening with criminal
prosecution, and/or actually criminally prosecuting, interfering with the receipt of peyote by the
Plaintiff(s), and otherwise substantially burdening the Plaintiffs in the exercise their fundamental
religious beliefs and practices in retaliation for defending the federal constitutional and statutory
rights of members and spiritual leaders of the NAC, to freely associate and exercise their
fundamental religious beliefs and practices;

F. Unlawfully misusing and abusing their official and/or prosecutorial
powers, legal process and engaging in bad faith application and enforcement of federal and state
criminal laws, including § 76-10-1603, and § 58-37-8(1), Utah Code Ann.(1953), as amended, to
prosecute the Plaintiffs for their lawful conduct in obtaining, possessing, using and/or
distributing peyote in bona fide religious ceremonies; and

G. Unlawfully misusing and abusing their official and/or prosecutorial

powers, legal process and engaging in bad faith application and enforcement of the Utah criminal
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investigative subpoena statute, to obtain an order for the issuance of criminal investigation
subpoena(s) pursuant to §§ 77-22-1 et seq., Utah Code Ann. (1953), as amended, requiring a
Church member to appear at a criminal investigation of an unknown person or entity and to bring
with the member “all financial documents” of Plaintiff NAC Church in the member’s possession
and to testify regarding the same; to obtain a secrecy order regarding such subpoena, and to
obtain an Order To Show Cause why the Church member should not be held in contempt for the
Church member’s alleged failure to produce the same.

3. Plaintiffs assert that Defendants’ conduct challenged herein, has and/or continues
to deprive Plaintiffs of their well-established federal constitutional and statutory rights to: (1)
freedom of speech; (2) assembly; (3) anti-establishment of religion; (4) free exercise of religion;
(5) privacy; (6) freedom against unreasonable searches and seizures; (7) due process, and (8)
equal protection of the laws, all guaranteed under the First Amendment, and/or Fourth
Amendment, and/or Fifth and/or Fourteenth Amendment to the United States Constitution,
and/or the Religious Land Use and Institutionalized Persons Act of 2000, 42 U.S.C.§2000cc et
seq., PL. 106274, and/or 42 U.S.C. §1996a, and/or Religious Freedom Restoration Act, 42 U .S.C.
§2000bb-1 et seq.; and 21 C.F.R. 1307.31, as interpreted by the Utah Supreme Court in State of
Utah v. Mooney, 2004 UT 49, and that each of the Defendants is personally and/or officially
liable to the Plaintiffs for their malicious, and/or intentional, and/or deliberately indifferent

violations and deprivations of Plaintiffs’ federal constitutional and statutory rights,
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5. Plaintiffs reserve their right to also assert additional, pendent claims against

Defendants for violating Plaintiffs’ rights under the Constitution and Laws of the State of Utah.
JURISDICTION AND VENUE

6. This Court has jurisdiction to hear and determine Plaintiffs’ claims pursuant to 42
U.S.C. §§1983 and 1988; 28 U.S.C. §1331, 28 U.S.C. §1343, 28 U.S.C. §§2201 and 2202; the
First, Fourth, Fifth and Fourteenth Amendments to the United States Constitution; the Religious
Land Use and Institutionalized Persons Act of 2000, 42 U.S.C. §2000cc et seq., PL. 106273, the
Religious Freedom Restoration Act, 42 U.S.C. §2000 bb et seq.; and 28 U.S.C. §1367(a).

7. Defendants’ unlawful actions complained of herein occurred within this
judicial district, and one or more of the Defendants reside within this judicial district, making the
venue of this action in this Court proper pursuant to 28 U.S.C. §1391 (b)(2).

PARTIES

PLAINTIFFS

8. Plaintiff Oklevueha Earthwalks Native American Church of Utah, Inc., (“NAC™)
was and is a non-profit, tax exempt, religious organization, duly incorporated, branch of the
Native American Church operating under the Laws of the State of Utah.

9, The NAC was located at 7592 South 3200 West, Benjamin, Utah, and/or
Spanish Fork, Utah, at all times referred to herein.

10. The NAC was and is one of over 1,800 Native American Churches and/or
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chapters that comprise the Native American Church, at all times referred to herein.

il. Each Church and/or chapter of the Native American Church was and is, at all
times referred to herein, operated under its own by-laws and free to define its own membership.

12. In the NAC, as in most Native American Churches and chapters, peyote
is worshiped as a sacrament and a deity, and these fundamental religious beliefs and practices are
the fundamental essence of the religion of the Native American Church,

13. Since its creation in April, 1997, and continuing until the present time, the NAC
was and is recognized by the Texas Department of Public Safety as a bona fide Native American
Church authorized to obtain peyote pursuant to federal Jaw.

14, Membership in the NAC is open to individuals of all races and ethnicity who
embrace its sacred religious beliefs and practices, including the worship of peyote as a deity and
sacrament. Prior to the institution of criminal proceedings against Plaintiffs, the NAC’s
membership numbered approximately 200 to 300 members, financially supported the NAC by
donations, and each possessed a membership card,

15. The NAC has standing to and, therefore, does sue on behalf of its members and
spiritual leaders not particularly named as Plaintiffs herein, for the protection of their rights as
Church members: (a) to be secure from the unlawful search and seizure of Church property; (b)
to be secure in the privacy of their association with the Church and the exercise of their

fundamental religious beliefs and practices, including their worship of peyote as a deity and
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sacrament in bona fide ceremonies of NAC; ¢) to freely associate with the NAC, its members
and spiritual leaders; (d) to exercise their religious beliefs and practices without intimidation,
interference, obstruction, or oppression, or other substantial burden being imposed on such
exercise, by one or more of the named Defendants and/or other acting in concert with them, on
behalf of the federal or state government: (¢) to due process and equal protection of law; and (H)
to be free from de facto land use laws or regulations precluding the establishment and practice of
their fundamental religious beliefs and practices in Utah County, State of Utah, in the absence of
any compelling state interest, or showing that such law or regulations are the least restrictive
alternative means of achieving a compelling state interest.

16.  Plaintiff James Mooney (“James™) is and was the founder, member and spiritual
leader of the NAC, at all times referred to herein.

7. Prior to establishing the NAC in April, 1997, the Mooneys performed Native
American Indian ceremonies at the Utah State Prison as a volunteer from 1991 through 1997.

18. In September, 1993, James received the Citizen’s Award of Commendation from
Michael O. Leavitt, Governor of the State of Utah, for his accomplishments in the rehabilitation
of prison inmates.

19. In 1994, officials of the Utah Department of Corrections requested James to
develop a Native American program at the prison in Gunnison, Utah, utilizing sweat

lodge ceremonies, sacred pipe ceremonies and sacred breath ceremonies. This program was
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recognized as being highly successful in promoting rehabilitation and reducing recidivism in
prison inmates.

20.  In 1994, James attended and completed training as a basic correctional officer
through the Utah Peace Officer Training And Standards (POST), under the auspices of the State
of Utah Department of Corrections.

21. On October 8, 1994, James was awarded the Medal of Merit by governor Michael
O. Leavitt and Utah Department of Corrections Director O. Lane McCotter, “for determination
and initiative in the performance of a difficult assignment which brought acclaim to the member
and/or the Department” for Plaintiff James Mooney’s work in rehabilitating prison inmates at the
Gunaison prison.

22, Inorder to acquire peyote for religious purposes from the authorized distributors
of peyote approved by the United States Drug Enforcement Administration, an individual must
be: (1) at least one-quarter Indian blood; (2) a member of a Native American Church recognized
by the Department of Public Safety in the State of Texas; and (3) acquire peyote for bona fide
religious purposes.

23, James is a descendent of Native American Indians indigenous to the United
States, including the Creek, Oklevueha Indian Tribe, based in Orange Springs, Florida, Cherokee
and Choctaw (Seminole) Indians and a member of a Seminole Tribe which is not a federally

recognized tribe. His grandmother on his father’s side was full blood indian and his grandfather
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on his father’s side was at least one-half indian, both of Creek, Choctaw and Cherokee blood,
sometimes referred to as “Seminole.” James’ grandmother on his mother’s side was at least one-
sixteenth Cherokee.

24, James was, and is, authorized to obtain peyote for religious uses and purposes by
the Texas Department of Public Safety pursuant to federal law from 1994 to the present time,
including all times referenced herein.

25.  Plaintiff Linda Mooney (“Linda™) was and is the lawful wife of J ames, and was
and is a member and spiritual leader of the NAC at all times referred to herein. Linda also
volunteered in providing Native American services to inmates at the prison in Gunnison, Utah,
during the period 1995-1998.

26.  Atall times referred to herein, James and/or Linda have only obtained, possessed,
used and/or provided peyote for bona fide religious purposes as members of the NAC, and in the
reasonable, good faith belief that such conduct was lawful and protected from deprivation under
First, Fifth and Fourteenth Amendments to the United States Constitution, and/or the Religious
Land Use and Institutionalized Persons Act of 2000, 42 US.C. §2000cc et seq., PL 106273,
and/or 42 U.S.C. §1996a, the Religious Freedom Restoration Act, 42 U.S.C. §2000 bb et seq.,
and/or 21 C.F.R. 1307.31, and/or Articles 1, §§1, 4, 7, 22, 24 and Article I, §1 of the Utah
Constitution, and pursuant to U.C.A. §59-37-01 et seq. (195 3), as amended.

DEFENDANTS

NAC/MOONEY Complaint, page 10
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27.  Defendant Utah County was a political subdivision of the State of Utah, and the
employer of Defendants Bryson, Wayment, Robinson, Riding, at all times referred to herein.

28. Defendant Kay Bryson (“Bryson”™) was and is the County Attorney for Utah
County at all times referred to herein.

29.  Defendant David Wayment (“Wayment”) was and is the Deputy County Attorney
for Utah County at all times referred to herein.

30.  Defendant Jeff Robinson (“Robinson”) was an officer and/or employee of Utah
County Attorney’s Office and performed his duties under the superviston and direction of Bryson
and/or Wayment at all times referred to herein.

31.  Defendant Rob Riding (“Riding™) is and was an officer of the Utah County
Sheriff’s Department at all times referred to herein, and, upon information and belief, performed
his duties under the supervision and direction of Bryson and Wayment.

32. Defendants James Pritchard, Terri Holland and Jeff Murkey are individuals who,
conspired with and acted in concert with the other named Defendants to deprive Plaintiffs of
their constitutionally protected rights and, in doing so, not only acted as individuals but also
under color of state law or authority.

33. Defendants DOES 1 through 20 are individuals whose identities are not yet
known, but who acted in concert with the other named Defendants in violating Plaintiffs’

constitutional rights as alleged herein. The identities of these DOES and their specific actions
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will be disclosed to the Court as they are made known to Plaintiffs.

34, At all times referred to herein, Defendants, individually or in concert with others,
acted maliciously, and/or intentionally, and/or with deliberate indifference to Plaintiffs’ federal
constitutional and statutory rights described herein.

35 Indepriving Plaintiffs of the rights guaranteed to them under the First and
Fourteenth Amendments to the Constitution of the United States and federal statutes, including
the Religious Land Use and Institutionalized Persons Act of 2000, 42 1.8.C. 2000cc et seq., PL
106274, September 22, 2000; the Religious Freedom Restoration Act, 42 U.S.C. 2000bb ef seq.,
the Defendants, individually or in concert, acted under color of, and pursuant to, the laws, rules,
regulations and/or customs of the Defendant Utah County, and the State of Utah, and/or pursuant
to the Federal Constitution and Laws of the United States, at all times referred to herein.

36. The individual Defendants named herein are sued both in their official capacities
and as individuals for damages and punitive damages, and/or for declaratory and prospective
injunctive relief, as allowed by law.

FACTS COMMON TO ALL CAUSES OF ACTION

37. Plaintiffs reallege and incorporate the allegations of paragraphs 1 through 36
above, as if fully set forth herein.

38. In the Spring of 1999, Officer Tracy Jones and other officers of the Utah County

Sheriff’s Office, conducted an investigation of the NAC in Utah County, State of Utah. The
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investigation included at least two separate meetings with the Mooneys.

39, During the course of the investigation, James provided the incorporation papers
of NAC, the Church By-Laws, the Church facilities, and the permits issued to James by the
Texas Department of Public Safety, authorizing him to legally obtain peyote for NAC, to Officer
Jones and the other Utah County officers who met with him.

40.  During the course of the investigation, the Mooneys also explained to the Utah
County Sheriff’s officers, the fundamental beliefs and practices of NAC, including their beliefs
regarding peyote, explaining that NAC and its members worship peyote as a deity and sacrament.

41. At the conclusion of the investigation, Utah County Sheritf’s Officer Tracy Jones
reported to the Mooneys a determination that the activities of the NAC and the Mooneys were
lawful.

42, Officer Jones also reported to the Mooneys that, in spite of the Sheriff’s Office
findings, Bryson had staied to Sheriff Bateman that he was going to prosecute them anyway.

43. Alarmed by this information, James tried to meet with Bryson on at least two
occasions in June, 1999, to inform him regarding the legal status of the NAC, the fundamental
religious beliefs and practices of the NAC, including the worship of peyote as a deity and
sacrament, and the legal rights of Church members to obtain, posses and utilize peyote in bona
fide NAC ceremonies.

44.  On each attempt to meet with him, Bryson’s secretary informed James that Bryson
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would not speak with him.

45.  On October 10, 2000, at approximately 1:30 p.m., Defendant Robinson and
approximately twenty Utah County Sheriffs officers appeared at the NAC, located at 7592 South
3200 West, in Benjamin, Utah County, State of Utah, with guns drawn,

46.  The Mooneys’ ten year old daughter was having a birthday party at the Church
when the officers arrived, and several of her friends, their parents, and members of her family
were present. They were all frightened by the officers’ conduct.

47.  Asof that date, public records located in the Utah County Recorder’s Office
listed the property where Robinson executed the search warrant to be deeded to the NAC.

48.  Also on that date, public records located in the Utah County Assessor’s Office
showed NAC as being responsible for the payment of the property taxes.

49.  After contacting Victor Baily (“Victor™), a member of NAC, who was working
outside on Church property, the Utah County Sheriff’s officers ran through the Church yelling,
“Sheriff’s Office, we have a search warrant.”

50.  Unidentified Utah County Sheriff’s officers then brought Victor into
the Church building, and Robinson searched Victor and questioned him about “the package that
came in the mail.”

51 Victor informed Robinson that the package contained peyote medicine for the

NAC. Robinson then proceeded to question Victor concerning his private religious practices, his
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attendance at NAC ceremonies, and what “he got out of”” the Church ceremonies.

52. Victor answered Robinson, stating that his participation in NAC ceremonies had
brought him closer to God, helped him to stay out of trouble, and had brought him a beautiful
wife and child.

53, While Robinson continued to question Victor, he observed other Utah County
Sheriff’s Officers, whose names and capacities are currently unknown to Plaintiffs, ransacking
the desks in the Church Office and worship area, taking pictures, rummaging through the Church
files and tearing the Church computer apart in the Church Office.

54. Victor then contacted James, who stated that he would come to the NAC
immediately. Before James arrived at the Church building, Robinson told Victor that the officers
would have {0 search his car, although Robinson had no search warrant to search his car and no
probable cause to do so. The search of the Victors car revealed nothing. Officers opened the
newly received package of peyote.

55. When James arrived at the NAC building, at approximately 2:30 p.m., on October
10, 2000, he observed cars filling up the circular driveway to the Church and the roadside
parking, and plain clothed police officers on the porch and driveway.

56.  Auniformed officer and a man in shirt and tie approached James as he parked his
car in front of the Church. James asked the officers for the search warrant and started to read it

as he stood at the front door of the Church building. From this position, James had a view of the
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Church Office within the building, which prominently displayed a sign stating “Office” over the
doorway of the facility. |

57.  James then observed that the NAC s computer and printer scanner had been
removed from the Church Office. James also noted that his personal computer had not been
removed. He then asked Robinson, “Don’t you understand that you are on Church property?”

58.  Robinson acknowledged that he knew he was on Church property. James then
informed Robinson that the October 10, 2000, search warrant, according to its provistons, did not
authorize the search of the NAC’s property, or the seizure of any property belonging to the NAC
from its premises, and that the only items being seized by the officers belonged to the Church

rather than to James. See, October 10 Search Warrant, Exhibit 1, attached.

59.  After reading the search warrant, James again informed Robinson, “You are on
Church property. The Church is registered with the State of Utah and the D.P.S. of Texas™

60. At that point, Robinson began to question James regarding documents in a booklet
published by the NAC seized in the raid on the Church.

61.  James explained to Robinson that some of the documents in the booklet were
merely examples of the different forms required to be filed with government authorities by
Native American Churches in order to obtain peyote, and that he had not relied on the
information contained in the sample documents in obtaining peyote for the NAC.

62.  Robinson became very nervous and stated that he had mistakenly assumed that

NAC /MOONEY Complaint, page 16



Case 2:05-cv-00383-DAK  Document 1  Filed 04/27/2005 Page 17 of 57

James had used one of the “example” purchase order forms contained in the booklet to obtain
peyote, and that he (Robinson) had obtained the search warrant on the basis of this erroneous
assumption.

63.  James then displayed a copy of a blessing letter from Leslie Fool Bull of the
Lakota Sioux Rosebud Reservation, dated March 20, 1998, to Robinson, explaining that other
Native American Churches had blessed the NAC, and that they were sincere in their religious
beliefs concerning peyote, and that James had met the legal qualifications to obtain peyote, and

had a permit to obtain peyote for the NAC for several years. See, Leslie Fool Bull Blessing

Letter, Exhibit 2, attached.

64.  James also informed Robinson that the search of the Church and the seizure of its
sacred peyote medicine and other property was in violation of Plaintiffs’ rights under the
Religious Land Use and Institutionalized Persons Act of 2000, a federal statute that had been
signed into law by President Clinton a couple of weeks ago.

65. At this point, Robinson abruptly stood up and stopped the search of the NAC
property then in progress.

66.  Robinson, in James’ presence, then telephoned someone he referred to as “Judge”,
and another individual at the Utah County Attorney’s office, who upon information or belief, was
either Bryson or Wayment.

67.  During the foregoing conversations, James overheard Robinson state that he had
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“misrepresented” a document that he thought James had used to obtain peyote, in obtaining the
search warrant the officers were executing at the NAC.

68.  Robinson then excused himself and went into another room within the Church
premises, and proceeded to talk on the telephone for about a half an hour. When he returned,
Robinson informed James that he had been “ordered” to continue the search and that the people
he was talking with knew nothing of this new law.

69. At that time, a Utah County Sheriff’s officer whose further identity is
currently unknown to Plaintiffs, approached Robinson and asked whether J ames would open the
NAC safe, stating that, “otherwise, he was going to torch it off.”

70. In order to avoid damage to the safe, James opened the safe and the Utah County
Sheriff’s officers seized the NAC’s peyote contained therein. There was no money in the safe.

71. While searching the NAC premises on October 10, 2000, Defendants unlawfully
seized the following from the NAC Office its safe and religious worship area: property belonging
to the NAC, including, but not limited to, a computer containing the membership, organizational
records of the NAC; a printer; a scanner; numerous miscellaneous Church documents extracted
from drawers and file cabinets in the Church office; bank records; peyote medicine in various
forms; and sacred ceremonial pipes, one of which the officers seized and removed from the alter
in the NAC worship area.

72. During the NAC search on October 10, 2000, Defendants unlawfully NAC seized
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property from the central place of worship, including registration forms; ceremonial pipe; long
ceremonial pipe found on the eagle stand (church altar); blank donation slip; clipboard with
waiver form; donation slip and envelope; peyote and cactus from a ceramic bowl.

73.  Robinson obtained the search warrant he executed at the NAC premises on
October 10, 2000 based upon an “Affidavit In Support Of And Request For Search Warrant.”

See, Affidavit in Support of and Request for Search Warrant, Exhibit 3, attached.

74.  Although the search warrant did not authorize the search of the NAC premises or
the seizure of any Church property therein, Robinson, Riding, and others ransacked the NAC
premises and seized sacred religious objects, peyote medicine, a computer, scanner, printer,
membership lists, donation slips, as well as other organizational and operational information
from computers and other facilities in the office and worship areas contained solely within the
NAC premises.

75. The information contained in the Affidavit (Exhibit 3) upon which Robinson
relied to obtain the October 10, 2000, search warrant (Exhibit 1) was based upon multiple
hearsay from unreliable and unverified sources of information.

76. This information included statements which were and are materially faise,
misleading, inaccurate, irrelevant and/or contrary to other information readily available to
Defendants, demonstrating that James” acquisition and possession of peyote was lawful at all

times prior to their request for the issuance of the search warrant.
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77.  Inparagraph 2 of the Affidavit (Exhibit 3) Robinson states that Riding informed
him that he had “determined” plaintiff Mooney “has been receiving peyote, a controlled
substance, unlawfully since October 2, 1997.” (Emphasis supplied)

78.  Riding’s aforesaid “determination” was unsupported by any reliable facts or
information, was contrary to the facts and information previously supplied to the Utah County
Sheriff’s Department by the Mooneys, and did not justify the issuance of the search warrant.

79.  In paragraph 3 of the Affidavit (Exhibit 3), Robinson states that Riding’s
“determination” was, in turn, based upon information that he received from one Chief
Blackhorse, the President of the Native American Church of A’Shii-Beto located in Salt Lake
City, that James’ membership in that Church was “terminated” in October, 1997. This statement
is false and misleading, and did not provide any legal basis for the issuance of the search warrant.

80. Contrary to the foregoing statements, James’ membership in the A’Shii-Beto
Church was not terminated in October, 1997, Prior to that time, Plaintiff James Mooney had
served as the Vice President of the A’Shii-Beto Native American Church until he resigned from
that position on February 6, 1998, after founding the Plaintiff NAC in April, 1997. See,
Resignation Letter, Exhibit 4, attached.

81.  Following the establishment of the NAC, James had no reason to rely on his
former membership in the A’Shii-Beto Native American Church to qualify him as a member of a

Native American Church in order to obtain peyote, because he was member of the NAC.

NAC /MOONEY Complaint, page 20



Case 2:05-cv-00383-DAK  Document 1  Filed 04/27/2005 Page 21 of 57

82. Thus, Johnny Blackhorse’s statement that James had been using his A’Shii-Beto
membership card “from 1997 to the present to fraudulently obtain peyote from Texas was and is
false and misleading, and contrary to the true information that Plaintiffs had previously provided
to the Utah County Sheriff's officers who investigated the NAC. This information could have
been easily obtained, and/or verified by Robinson and/or Riding, by consulting James, the
records of the A’Shii-Beto Church documenting James’ resignation, or the records of the Texas
Department of Public Safety prior to the issuance of the October 10, 2000 search warrant.

83. Simtlarly, Robinson’s statements in paragraphs 3 and 4 of the Affidavit (Exhibit
3) that Plaintiff James® membership in the Seminole Tribe was terminated in October, 1997, is
false, misleading and irrelevant to James® legal authorization and right to obtain peyote for use in
bona fide NAC ceremonies.

84.  Although “Chief” Running Buck, a non-Indian, purported to “terminate” James’
membership in the Seminole Tribe in October, 1997, this individual had no legal authority to
take such action,

85.  Inparagraph 4 of the Affidavit (Exhibit 3) Robinson represented that James’
purported termination from the Seminole Tribe “also included the Native American Church,”
was materially false, misleading and irrelevant to James” legal authorization to obtain peyote.

86.  There is no “the” Native American Church” per se. Rather, there are

approximately ninety eight (98) Native American Churches, including the NAC, which are
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