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TIMPANOGOS RESEARCH ANTHONY W. SCHOFIELD, JUDGE

GROUP, INC., et al.,

Defendants.

This matter is before the court on plaintiff's motion for 2 preliminary injunction.
Evidence was taken in several sessions spread over many months, with hearings on May 5,
1997, July 9, 1997, October 6-9, 1997, November 3.5, 1997, December 2-5, 1997 and
December 15-16, 1997. In addition, the court received numerous affidavits and received
certain testimony by deposition.

Gordon Roberts, Michael Larson, Elizabeth Blattner and David Bennion of
Parsons, Behle and Latimer have represented Novell. In the beginning Alan Sullivan and
Bryan Benevento of VanCott, Bagley, Cornwall & McCarthy represented Timpanogos
Research Group, Inc. formerly known as Wolf Mountain Group, Inc. (for clarity
throughout this ruling, 1 will refer to the defendant corporation as "TRG") and all of the

individual defendants. Sub sequently Ronald Katz, Gary Benton and Wendy Addiss of



Coudert Brothers appeared as co-counsel for all of the defendants. Thereafter VanCott
withdrew. Following that withdrawal, Coudert Brothers and W. Andrew McCullough and
Randy Lish of McCullough, Jones & Ivins have represented TRG; Andrew McCullough
and Randy Lish have represented defendants Darren Major and Larry Angus; and
defendant Jeff Merkey has appeared pro se.!

Having considered the evidence introduced in the evidentiary hearing and the
arguments of counsel, I now issue this ruling granting to Novell a preliminary injunction.

FINDINGS OF FACT

I find that the following facts have been proven by a preponderance of the
evidence:

1. Novell is a corporation engaged in computer software development and
sales.

2. For a long time prior to March 1997, defendants Merkey, Major and Angus
were employees of Novell.

3. Major was employed by Novell from 1984 through 1995. In 1995 he left
Novell and went to work at Cheyenne, Inc.

4. While employed by Cheyenne, for much of 1996 Major worked at Novell
in the Wolf Mountain group through a partnering arrangement between Cheyenne and

Novell.

5. On January 1, 1997, Major left Cheyenne and returned to full-time

! 1 express sincere appreciation to able counsel in this case who exemplied in their skill and
demeanor in court what is right and good about the legal profession. Their diligence and even their occasional
humor and sarcasm were remarkable.



employment at Novell, working on the Wolf Mountain project.

6. Immediately prior to the happening of the events of March and April 1997,
Merkey was a chief scientist at Novell and was the software engineer in charge of Novell's
Wolf Mountain project, which was engaged in the development of a clustering initiative.

7. Immediately prior to the happening of the events of March and April 1997,
Major was a software engineer working for Merkey in Novell's Wolf Mountain project.

8. Immediately prior to the happening of the events of March and April 1997,
Angus was working for Merkey in Novell's Wolf Mountain project.

9. At the time of his initial hire by Novell in 1993, Merkey signed an
Agreement Respecting Trade Secrets, Inventions, Copyrights and Patents (Ex. 101).

10.  The agreement provided that during his employment he would have
possession or access to materials which contained trade secrets, confidential technical or
business information of Novell and that he agreed not to use any such information for
himself or others and not to disclose any such information at any time during or after
employment by Novell.

11.  Major signed a similar agreement containing the same terms on February 9,
1988 (Ex. 80).

12.  Angus signed a similar agreement containing the same terms on December
4, 1987 (Ex. 181).

13.  In consequence of his decision to become reemployed by Novell on
January 1, 1997, Major signed an Intellectual Property Agreement dated December 30,

1996 (Ex. 83).



14.  Inthe agreement Major agreed that any breach by him of the agreement
will result in “variable, and continuing damage to [Novell], for which there is no adequate
remedy at law, and [Novell] will be entitled to injunctive relief . .. .”

15.  This agreement contained provisions preventing his use or disclosure to
others of Novell’s proprietary information.

16, OnJanuary 3, 1997, Major signed an Individual Confirmation Form
(Novell) by which he agreed that Novell had classified the Wolf Mountain project as top
secret and that he would not disclose any Wolf Mountain information to any other person,
party, or agency within Novell or outside Novell without the express written consent of a
Novell Authorized Business Development Authority (Ex. 84).

17.  On June 26, 1996, Angus also signed an Individual Confirmation Form
(Ex. 17, 182).

18.  Novell's Wolf Mountain project was engaged in developing computer
clustering.

19.  Clustering is the ability to physically connect multiple, independent
computers ("nodes") together and for the multiple computers to work together as if one
giant computer. The effect is to create a computer system which may have the computing
capacity and power of a large main frame computer but to assemble it with off-the-shelf
PC computers. Itis expected this would provide significant computer power at a greatly
reduced cost and with readily replaceable and upgradeable PC computers.

70, Because Novell is or has been the leader in computer networking, where

many computers are hooked together to a common Server, able to communicate together



and share common application systems; clustering seemed to many at Novell as a logical
next step for it to take.

21.  Novell began its Wolf Mountain clustering project in March 1995.

22.  The goal of the Wolf Mountain group was to develop a clustering software
package either as a stand alone product for sale by Novell or to be incorporated by it into
its NetWare network operating system product.

73 From the inception of the Wolf Mountain project, Merkey was the chief
scientist and the head engineer working on this project.

n4.  From its birth until October 1996, the Wolf Mountain project was under
the direction of Dr. Glen Ricart, the Chief Technology Officer at Novell. In October
1996, it was placed in a newly formed division, the Scalable Server Division, under the
direction of Vic Langford.

75, Throughout all of this time Merkey remained the chief scientist on the
project.

26. By late fall 1996, Merkey envisioned Wolf Mountain as a stand alone
operating system t0 replace the operating system used by Novell in its NetWare and
IntranetWare products.

27 From its inception the Wolf Mountain project had been housed at the Orem
campus of Novell while the long established group which developed Novell’s NetWare
product (hereafter the “core operating group”) was housed at the Provo campus.

28 During all of this time, Merkey felt that the Wolf Mountain group was

treated much like a stepchild by the core operating group. He endured this because he felt



that Wolf Mountain constituted the first significant innovation at Novell in a long time and
constituted a potential product which would return Novell to major importance in the
computer industry.

79, Part of Merkey’s ability to deal with what he felt to be second class
treatment of the Wolf Mountain group by Novell was the personal support he felt directly
from Novell’s presidents.

30. At the time that the Wolf Mountain project was begun, Bob Frankenburg
was president of Novell. Then, for a time, Joseph Marengi served as president of Novell.

31.  While Marengi was president he had close contact with Merkey and
assured Merkey of continued support by Novell of the Wolf Mountain project.

32. In December 1996, Novell did an internal roll-out of its Wolf Mountain
technology. This roll-out was for the purpose of disclosing within Novell the nature of the
proposed technology so that it could be evaluated by other computer engineers at Novell.

33.  While Merkey and his team felt the roll-out went generally well, they
received criticism from the core operating group at Novell.

34 This criticism was as much evidence of the infighting between the Wolf

Mountain group and the core operating group as it was a bona fide critique of the Wolf

Mountain project.
35. After the internal roll-out the level of internal criticism of Wolf Mountain
increased.

36.  Inearly 1997, the Scalable Server Division was placed under the

management of Denise Gibson, who also managed the core operating group.



37, Merkey feit that placing Wolf N fountain under common management with
the core operating group was a significant blow, if not the death knell for Wolf Mountain
as a separate, distinguishable product to be offered by Novell. He doubted that with both
the core operating group and Wolf Mountain under the direction of Gibson, Novell would
ever be able to regain its position in the computer industry.

38.  In early 1997, when Merkey realized that Novell was not going to proceed
with the Wolf Mountain project in the manner which he wished, he began to devise a plan
to take the Wolf Mountain project out of Novell.

39. TInitially, Merkey sought to take Wolf Mountain from Novell in an amicable
fashion, by agreement with Novell that a new spin out company would be formed.

40, He did this by lobbying Marengi for a spin out of the Wolf Mountain group
into a separate, stand alone corporation, owned by Novell.

41.  Marengi entertained these suggestions because he claimed to still believe in
the Wolf Mountain technologies and the Wolf Mountain project.

42.  Marengi discussed with Novell’s counsel the possibility of creating a spin
out company for Wolf Mountain.

43 There is a kernel of truth in Merkey’s claim that he discussed the Wolf
Mountain spin out with senior Novell executives.

44, What is missing is Novell’s agreement. Though both discussed the issue
with Merkey, neither Marengi, who was president of Novell until early April 1997, nor
Eric Schmidt, who was president thereafter, approved the spin out.

45.  Major had no independent knowledge of Merkey’s discussions with Novell



executives concerning the spin out. Rather, he relied on Merkey for any understanding
which he had of those discussions.

46. ByMarch 7, 1997, Merkey was so frustrated with Gibson’s supervision
that he and Major each tendered resignations from Novell.

47.  Major believed that the Wolf Mountain project was an industry leading
processing system and he did not understand why Novell did not openly énd vigorously
embrace the new technology. Rather, he believed that Novell was shooting arrows at
them rather than encouraging the new technology.

48 When he resigned, Merkey told Stevenson he felt his dreams of building an
industry leading information processing system could be best accomplished outside of
Novell.

49.  Each year in the spring Novell hosts a gathering of computer scientists,
experts and industry analysts in a symposium called Brainshare.

50.  The purpose of Brainshare is to advise Novell’s partners, other software
engineers who want their programs t0 work in harmony with Novell’s NetWare operating
system and anyone else interested in Novell’s business what products it anticipates
developing and shipping in the immediate future.

51.  Although Gibson initially scotched the idea of featuring Wolf Mountain at
Brainshare, Merkey lobbied hard for Novell to prominently display its Wolf Mountain
technologies at Brainshare.

52 Novell accepted Merkey’s urgings. As he had been the chief scientist on

Wolf Mountain, Novell persuaded him to return to that position, which he did around



March 10, 1997.

53, Upon his return to the Wolf Mountain project, Merkey told the Wolf
Mountain team that he returned, that the status of Wolf Mountain as a separate division
was undecided until after Brainshare, that Major was pursuing an outside venture, and that
it was time for the Wolf Mountain group to perform (“For now, let’s get a kick-ass demo
for Brainshare and show the world that Novell isn’t Braindead anymore.” Ex. 99)

54, Brainshare was held during the week of March 24, 1997, at which time
Merkey made a number of presentations in which he touted the Wolf Mountain
technology. Also at Brainshare Novell demonstrated a 12-node computer cluster, giving

clear crediblity to the claim that Wolf Mountain was a well-developed, functioning set of

technologies.

55.  Major, however, never returned to employment with Novell.

56.  Despite Merkey’s desires, a spin out corporation never was created by
Novell.

57 When a spin out was not forthcoming, in mid-March Merkey asked Novell
if he could form a new company to engage in various software development interests.

58 Novell agreed that he could form such a corporation but asked that he
coordinate with Novell’s lawyers so that Novell’s intellectual property rights would be
preserved.

59. On March 18, 1997, Novell and Merkey and Major entered into an
agreement by which Merkey and Major were allowed to form a new corporation for the

purpose of engaging in software development (Ex. 8).



60 One condition of the March 18 agreement is that Merkey and Major would
respect Novell’s intellectual property rights.

61 Inthe March 18 agreement Merkey and Major also agreed that if the new
corporation developed products which compete with Novell products, they would obtain
required licenses for any of Novell technologies.

62.  Merkey personally agreed that, since he still was an employee of Novell, he
would comply with the existing Novell employee confidentiality procedures.

63.  David Stevenson, Merkey’s direct superior and one of Novell’s primary
witnesses in this proceeding, even invested $500 in the new company.

64.  Stevenson invested in this company on the express assurance from Merkey
that the company had the blessing of Novell’s management.

65.  This new company originally was named Wolf Mountain Group, Inc.
Later, after this action was begun, it changed its name to Timpanogos Research Group,
Inc.

66.  Merkey, Major and Stevenson were the original investors in TRG.

67.  Prior to April 17, 1997, Merkey transmitted to John Balciunas, via e-mail,
a copy of a document entitled Tapestry for NT Architecture Overview (Ex. 26). This
document originally was prepared by Merkey on a Novell computer server.

68.  Also, in a draft press release issued by TRG on or about March 31, 1997,
at a time that Merkey still was an employee of Novell, TRG announced plans to develop a
product named Tapestry with the feature set described in the Wolf Mountain Architectural

Overview (Ex. 49).
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69. The Tapestry document is virtually identical to a document prepared by
Merkey while at Novell entitled Scalable Server Division Wolf Mountain Architecture
Overview (Ex. 10).

70. A close comparison of the two documents reveals that virtually the entire
text of the Tapestry document has been lifted verbatim from the Novell Wolf Mountain
Architecture Overview document. A few names and acronyms have been changed, but
nothing else.

71. The Tapestry document is not the work of Merkey at TRG, but is the work
of Novell which Merkey copied whole cloth.

75 Tn an internal e-mail at Microsoft, Balciunas noted on April 4, 1997, that it
would take a couple of weeks for Microsoft to work out positioning of the Wolf Mountain
software. From the face of the e-mail it is obvious he was in contact with Merkey (Ex.
51).

73.  On April 7, 1997, Merkey sent Jim Allchin at Microsoft an e-mail
concerning the creation of Wolf Mountain Group, Inc., indicating that Marengi had
approved a patent cross license between Novell and Wolf Mountain Group and inviting
Microsoft to buy a 30% ownership interest in Wolf Mountain Group, Inc.

74 TIn an internal e-mail at Microsoft, Balciunas noted that Merkey was
scheduled to meet with him on April 17, 1997, and that Balciunas had a copy of Merkey’s
architectural overview of his product (Ex. 54).

75.  On April 16, 1997, Merkey met with Schmidt in a lengthy meeting in

Schmidt’s office. At Merkey’s request, Major joined part of that meeting.
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76.  During this meeting Merkey advised Schmidt that he was proceeding
forward with his company and that he planned to meet with Microsoft officials the next
day to discuss areas where Microsoft and TRG could work together.

77.  As Merkey was still an employee of Novell, Schmidt told Merkey that he
would prefer that the meeting with Microsoft not take place, that if he went he did not go
with Novell’s approval or authorization, and that he should respect Novell’s proprietary
and confidential information.

78 At the conclusion of the meeting between Merkey, Major and Schmidt,
Schmidt asked that Merkey and Major take no further action with respect to TRG for two
weeks. Major committed that they would not.

79 With Schmidt’s admonition still ringing in their ears, on April 17, 1997,
Merkey and Major met with John Balciunas and other employees of Microsoft at
Microsoft’s offices in Redmond, Washington.

80.  Merkey told Balciunas that he had created the Tapestry document after he
was authorized by Novell to form a new company. Balciunas understood this to be March
18, 1997.

81.  Merkey told Balciunas that the Tapestry document had been prepared
“starting from ‘a clean piece of paper’”.

82.  Merkey advised Microsoft that he and Major were filing for 14 patents and
that he was negotiating a patent cross-license agreement with Novell.

83. Similarly, in a letter dated April 3, 1997, from Major to David Bradford,

Novell’s general counsel, Major urged Novell to enter into patent cross-license
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agreements with TRG (Ex. 86).

84.  During their meetings with Microsoft, Merkey spent two hours describing
the Tapestry technology and he explained how Novell had invested $15 million in their
new company. All aspects of this presentation were essentially dishonest as the
technology was Novell’'s Wolf Mountain technology not TRG’s and Novell had not
invested any money in the new company.

85.  Though Major is portrayed in this litigation as an honest individual who has
an eccentric and exaggerating partner, in fact, by his quiet during the Microsoft meeting,
Major was a direct participant in the dishonesty.

86.  In their meetings with Marty Albert the very next day, directly contrary to
what they told Microsoft the day before, Merkey and Major told Albert that Novell had
not made any investment in the new company. They looked to Albert to be their financier.

87.  While Merkey asserts that the April 18-19, 1997 meeting was his first with
Albert on the subject, that seems highly unlikely as, by the end of a meeting which Merkey
asserts was brief and no technical information was disclosed, Albert had agreed to invest
several million dollars in the new venture, hardly the prudence which would be expected
from a successful businessman.

88.  Following Merkey’s meeting with Balciunas on April 17, 1997, Merkey
sent Balciunas an e-mail dated April 19, 1997, in which he advised that TRG was focusing
on Tapestry and would have a product available for Microsoft to review in its laboratory
by late July and would be shipping by December (Ex. 57).

89.  As he had just met with Balciunas and Balciunas had a copy of the
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