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Plaintiff, The SCO Group, Inc., respectfully moves for leave to file a Second Amended
Complaint (attached hereto as Exhibit A) pursuant to Federal Rule of Civil Procedure 15(a).

Under Rule 15, which governs the amendment of pleadings, “leave shall be freely given
when justice so requires.” “The liberal granting of motions for leave to amend reflects the basic

policy that pleadings should enable a claim to be heard on its merits.” Calderon v. Kansas Dep’t

of Soc. and Rehab. Servs., 181 F.3d 1180, 1185-86 (10th Cir. 1999) (citing Foman v, Davis, 371

U.S. 178, 182-83 (1962)). The liberal standard governing amendments is intended to *“safeguard a

plaintiff’s opportunity to test” its “claims on the merits.” Bauchman v. W. High Sch., 132 F.3d

542, 559 (10th Cir. 1997) (citing Foman, 371 U.S. at 182). The Court should grant leave to amend

unless the non-moving party shows that the proposed amendment is unduly and inexplicably
delayed, prompted by bad faith, would unduly prejudice the opposing party, or would be futile.”

Foman, 371 U.S. at 182; accord Las Vegas Ice and Cold Storage Co. v. Far W. Bank, 893 F.2d

1182, 1185 (10th Cir. 1990).
Where, as here, the motion to amend is filed even before any discovery has been produced,

there is no undue delay, bad faith, or undue prejudice to the other side. See, e.g., FDIC v. Grant, 8

F. Supp. 2d 1275, 1288 (N.D. Okla. 1998) (granting motion to file second amended complaint “at

a time when no discovery had taken place”); Mask v. Johnson, No. 96 Civ. 6167 (DC), 1997 WL

662337, at *2 (S.D.N.Y. Oct. 22, 1997) (attached hereto as Exhibit B) (granting motion where “no

discovery has yet been commenced in the case”); Taylor v. Florida State Fair Auth., 875 F. Supp.

812, 815 (M.D. Fla. 1995) (granting motion to amend where “[a]lthough the parties have
completed the case management report, discovery has not commenced” and trial was not

scheduled for over a year). See generally Ativa v. Salt Lake County, 988 F.2d 1013, 1018 (10th
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Cir. 1993) (affirming district court’s decision granting leave to amend where the amendment “did
not occur on the eve of trial and did not delay a determination of the dispute™).

In addition, during the course of their negotiation of the Attorneys’ Planning Report that
the parties submitted to the Court and which provided the basis for the Magistrate Judge’s Case
Management Order (Dec. 6, 2005) (attached hereto as Exhibit C), counsel for SCO informed
counse!l for Novell that SCO intended to file a second amended complaint (and counsel for Novell
did not object). Indeed, the parties agreed in their Attorneys’ Planning Meeting Report (Dec. 1,
2005) (attached hereto as Exhibit D) that “the cutoff date for amending pleadings 1s March 7,
2006.” The Case Management Order provides that each party shall have until March 7, 2006, to
file a motion to amend pleadings. Trial is scheduled for June 2007 — almost eighteen (18) months
from now.

SCO seeks leave to file a Second Amended Complaint in significant part in consideration
of the counterclaims that Novell asserted in its Answer and Counterclaims (July 29, 2005)
(attached hereto as Exhibit E). In that pleading, Novell brings seven causes of action: a claim for
slander of title, two claims for breach of the Asset Purchase Agreement (“APA”) between the
parties, two claims for declaratory relief pursuant to the APA, a claim for restitution/unjust
enrichment relating to the APA, and a claim for accounting under the APA. Novell’s
counterclaims thus significantly expand the scope of the litigation, such that it is sensible for SCO
to add the new claims in the Second Amended Complaint, relating primarily to the APA and to
Novell’s conduct in connection with the parties’ differing interpretations of that Agreement.

SCO’s proposed Second Amended Complaint reasserts SCO’s slander-of-title claim. In
addition, in keeping with the expanded scope of the litigation, the Second Amended Complaint

asserts the following claims:
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e Breach of contract based on Novell’s violation of the non-compete provisions and
covenant of good faith and fair dealing in the APA and related agreement with
SCO, by, among other things, making unauthorized distributions of SCO’s UNIX
technology in competition with SCO’s own UNIX offerings.

e An alternative breach-of-contract claim seeking specific performance of Novell’s
obligations under the APA (which transferred the UNIX business and technology to
SCO, including the associated copyrights) to take any action necessary to effectuate
the purposes of that Agreement and consummate the transactions contemplated
therein.

e (Copyright infringement based on, among other things, Novell’s unauthorized
distribution, in its Linux offerings, of UNIX technology outside of the limited
license by which SCO’s predecessor licensed back to Novell the UNIX technology
it transferred to SCO pursuant to the APA,

e Unfair competition based on, among other things, Novell’s false claims of
copyrights and ownership in UNIX; misappropriation of UNIX technology in
Linux; and wrongful attempts to thwart SCO’s claims and rights to enforce its
UNIX intellectual property.

These claims thus essentially relate to the same subject matter as Novell’s counterclaims. See,

e.g., LeaseAmerica Corp. v. Eckel, 710 F.2d 1470, 1474 (10th Cir. 1983) (no prejudice where te

amended complaint referred “to the same chattels, the same consideration, and the same

transaction” already at issue in the case); Kreinik v. Showbran Photo, Inc., No. 02 Civ. 1172

(RMBXDF), 2003 WL 22339268, at *10 (§.D.N.Y. Oct. 14, 2003) (attached hereto as Exhibit F)
{(plaintiff’s amendment would not cause the defendant any prejudice where those claims relate to
the defendant’s counterclaims}. SCQ respectfully submits, moreover, that all of the previous and

new claims in its Second Amended Complaint are well pleaded, not futile.
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SCO respectfully submits that, under the circumstances, the Court should grant SCO’s

motion for leave to file the Second Amended Complaint.

Brent O. Hatch
Mark F. James

BOIES, SCHILLER & FLEXNER LLP
Stephen N. Zack

Robert Silver

Stuart Singer

Edward Normand

Attorneys for Plaintiff
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 30th day of December, 2005, I caused to be mailed a

true and correct copy of the foregoing via first class U.S. Mail, postage prepaid, to the following:

Thomas R. Karrenberg

John P. Mullen

Heather M. Sneddon
ANDERSON & KARRENBERG
700 Bank One Tower

50 West Broadway

Salt Lake City, UT 84101

Michael A. Jacobs

Ken W, Brakebill
MORRISON & FOERSTER
425 Market Street

San Francisco, CA 94105-2482

Vh
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EXHIBIT A
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Plaintitf, The SCO Group, Inc. (“SCO™), sues Defendant, Novell, Inc. (“Novell™), and

alleges as follows:

(W]

I. NATURE OF THIS ACTION
Through an Asset Purchase Agreement between Novell and The Santa Cruz Operation
("Santa Cruz”™} dated September 19, 1995, as amended, (the “APA™), and SCO’s
subsequent acquisition of two divisions from Santa Cruz through a transaction closing on
or about May 7, 2001, SCO acquired all right, title, and interest in and to the UNIX and
Unix Ware business, operating system. source code, license agreements, and copyrights.
as well as the right to bring actions for mfringement or other violations relating to said
assets (collectively, the “business” or the “UNIX and UnixWare business ™).
The intent of the parties to the APA and the purpose of the APA, as well as the intent and
purpose of the subsequent Santa Cruz-to-SCO transaction, were to transfer the UNIX and
Unix Ware business to SCO, including the copyrights in UNIX, Unix Ware, and
supporting materials (“the copyrights™).
This lawsuit stems from Novell’s willful infringement of the copyrights and from its false
and bad-taith claims that it owns the copyrights and UNIX itself and that it has the
authority under the APA to destroy the value of the business by waiving, revoking, or
otherwise controlling SCO’s rights and claims related to the business.
In consideration for its sale of the business under the APA, Novell received. among other
consideration. 6.1 million shares of Santa Cruz common stock, in a transaction valued at
the time at over $100 million, as well as an equitable interest in 95% of certain binary

royvalties as described below.
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In Attachment E of Novell's Disclosure Schedule to the APA, Novell provided a list of
approximately 106 copyright registrations (encompassing cight pages} covering products
relating to the business transferred to SCO.

In the course of exercising its rights with respect to UNIX and UnixWare, SCO has filed
for copyright protection with the United States Copyright Office.

In an effort to interfere with SCO’s exercise of its rights with respect to UNIX and
UnixWare technologies, Novell has, in disregard of its obligations under the APA, filed
tor copyright protection in the same UNIX technology covered by SCO’s copyrights.
Novell has falsely and repeatedly claimed in public that it, and not SCO, owns the
copyrights,

Novetll has made such statements with the intent to cause customers and potential
customers of SCQ to refrain from doing business with SCQ; to slander and impugn
SCO’s ownership rights in UNIX and UnixWare; and to attempt, in bad faith. to block
SCO’s ability to enforce the copyrights and its rights under UNIX licenses.

Novell's false and misleading representations that it owns the copyrights have directly
caused and continue to cause significant irreparable harm to SCO’s valuable UNIX and
UnixWare copyrights, its business, and its reputation, and has caused third parties to
refuse to enter into license agreements with SCO relating to SCO’s UNIX and UnixWare
business.

in connection with the closing of the transaction set forth in the APA, Novelt and Santa

Cruz entered into a Technology License Agreement (the “TILA™), which licensed back to
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Novell all technology included in the transferred assets, including all modifications of
that technology. for certain limited purposes.

The APA and TLA each contained a non-compete provision, whereby Novell covenanted
not to distribute the licensed-back technology in (a) any operating system in competition
with SCO’s core server products or (b) in any product in which that technology
constitutes a primary portion of the value of the product.

In 2003, Novell became a distributor of the Linux operating system by purchasing SuSE
Linux. As SCO has alleged in its suit against International Business Machines (“[BM™)
pending 1n this Court, IBM has wrongfully contributed SCO’s UNIX technology to
Linux, and that technology constitutes a primary portion of the value of Linux.
Consequently, by distributing Linux in competition with SCO’s core products, Novell has
materially breached the non-compete provisions of the APA and TLA.

Furthermore, Novell has infringed and continues to infringe SCO’s copyrights by
copying. reproducing, modifying, sublicensing, and/or distributing the licensed-back
technology. contrary to the express terms of the TLA. In addition, through its Linux
business, Novell has also infringed and continues to infringe SCO’s copyrights in UNIX,
by copying, reproducing, modifving, sublicensing. and/or distributing UNIX intellectual
property without authority to do so.

Under Section 4.16 of the APA. Novell retained the right to continue receiving certain
product royalties that Santa Cruz collected from then-existing SVRX licensees tor their
distribution of binary-code versions of System V pursuant to sublicensing agreements .

Under Sections 4.16, 1.2(b), and 1.2(f) of the APA. Novell also retained the right to
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direct or take certain actions to protect those SVRX royalties. Novell has erroneously
and in bad faith attempted to extend those rights to matters unrelated to Novell's
protected binary royalty stream. In particular, Novell has purported, among other things,
to waive SCO’s rights and claims against IBM for its wrongful contributions to Linux.
even though those rights and claims were transferred to SCO under the APA and the
Santa Cruz-to-SCO transaction.

Under the APA, Novell did not retain the rights to take or direct any actions with respect
to any source-code licenses or fees, other SVRX royalties. or any claims arising after the
closing date against any parties relating to any right, property, or asset included in the
business. The APA intended and did transfer such rights exclusively to SCO.

Novell's retaining such rights would have subverted the stated purpose of the APA and
rendered Santa Cruz’s ownership of the UUNIX and UnixWare business iliusory,
Similarly, Novell’s retaining the copyrights would have made Santa Cruz’s ownership of
UNIX and UnixWare technologies without value or meaning,

Novell’s newly concocted claims that Santa Cruz intended and did pay over $100 million
for intellectual property without the copyrights to protect and exploit it. all while
abdicating to Novell the right to control and destroy the value of that property, defies
commereial reason and common sense and contradicts conduct during the years that
followed that APA.

Novell has interfered with SCO’s UNIX license agreements with IBM and Sijicon

Grapiics, Inc. ("SGI™), by asserting falsely and in bad faith that Novell owns the
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copyrights and by purporting in bad faith to waive and revoke SCO’s claims against [BM

and SGI that arose after the closing date and are related to those agreements.

Several provisions of the APA require the parties to take the actions necessary to

ctfectuate the purposes of the APA and consummate the transactions contemplated

therein. If it were true (contrary to the intent of the parties to the APA) that Novell

retained the copyrights and SCO received mere phantom rights to the business, then

Novell has breached those provisions by failing to take the actions necessary to convey

the business to SCO as contemplated by APA.

Through this action against Novell, SCO seeks the following:

a)

b)

<)

a preliminary and permanent injunction (1) requiring Novell to assign to SCO all
copyrights that Novell has improperly registered in UNIX and UnixWare following
Novell’s transfer of all right, title, and interest in and to the UNIX and UnixWare
business, operating system, source code, license agreements, and all copyrights
related thereto to SCO pursuant to the APA: (ii) preventing Novell from representing
in any forum that it has any ownership interest whatsoever in the copyrights or UINIX
itself; (iii) requiring Novell to retract or withdraw all its representations of its
purported ownership of the copyrights;

a preliminary and permanent injunction preventing Novell from copying,
reproducing. modifying, sublicensing, and distributing SCO’s copyrighted UNIX and
UnixWare technology, except as provided by the TLA:

actual, special, enhanced, statutory, and punitive damages in amounts to be proved at

trial; and
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d) as an alternative claim, an order directing Novell specifically to perform its
obligations under the APA by taking the actions necessary to transfer to SCO the
UNIX and UnixWare business, including the copyrights.

[L PARTIES, JURISDICTION, AND VENUE

Plaintiff SCO is a Delaware corporation with its principal place of business in Utah

County, Utah.

Defendant Novell is a Delaware corporation with its executive offices and hcadquarters

in Waltham, Massachusetts, that does business in Utah.

This Court has concluded that it has subject matter jurisdiction over SCO’s slander-of-

titie claim pursuant to 28 U.S.C. § 1331 and § 1338(a).

‘the Court has jurisdiction over SCO’s copyright claim pursuant to 28 U.5.C. § 1331 and

§ 1338(a).

Based on its jurisdiction over the slander-of-title and copyright claims, the Court also has

supplemental jurisdiction over SCQ’s state-law claims.

This Court has personal jurisdiction over Novell because Novell transacts substantial

business in the State of Utah.

Venue is proper in this Court pursuant to 28 U.S.C. § 1391(b).

III.  FACTUAL BACKGROUND

. The APA’s Transfer of the Copyrights in UNIX and UnixWare

Schedule 1.1(a) to the APA provides that SCO. through its predecessor in interest,
acquired from Novell:

I. All rights and ownership of UNIX and UnixWare, including
but not limited to all versions of UNIX and UnixWare and all




~

2

3.

(8]

0.

!\)

Case 2:04-cv-00139-DAK  Document 89  Filed 12/30/2005 Page 15 of 59

copies of UNIX and UnixWare (including revisions and updates
in process), and all technical, design, development, installation,
operation and maintenance information concerning UNIX and
UnixWare, including source code, source documentation, source
listings and annotations, appropriate engineering notebooks. test
data and test results, as well as all reference manuals and support
materials normally distributed by [Novell] to end-users and
potential end-users in connection with the distribution of UNIX
and UnixWare . . ..

II. All of [Novell’s] claims arising after the Closing Date against
any parties relating to any right, property or asset included in the
Business.

On December 19, 1995 (“the closing date™). the parties closed the transaction set forth in
the APA. In connection with the closing. the parties executed the TLA and a Bill of Sale.
The TLA was originally called for by Section 1.6 of the APA, which provides in part:

1.6 License Back of Assets. Concurrent with the Closing
Buyer [SCO] shall execute a license agreement under which it
shall grant to Seller [Novell] a royalty-free, perpetual, worldwide
license to (1) all of the technology included in the Assets and
(it) all derivatives of the technology included in the Assets,
including the “Eiger” product release (such licensed back
technology to be referred to collectively as “Licensed
Technology™).

Through the TLA, Santa Cruz granted to Novell the lcense specified in Section 1.6, with
certain modifications.

As of the closing date. both Novell and SCO, including executives for both parties who
negotiated and closed the transaction, intended and believed that the copyrights had been
transferred to SCO. Because Novell would not have required a license-back had it
retained the copyrights, the TLLA evidences the parties’ shared intent and belief that. as of

the closing date. SCO owned the copyrights.
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In Amendment No. 2 to the APA, Novell and SCO reiterated and clarified that SCO
owned all “copyrights and trademarks owned by Novell as of the date of the [APA]
required for SCO to exercise its rights with respect to the acquisition of UNIX and
UnixWare technologies,” and that Novell would no longer be liable should any third

party bring a claim against SCO “pertaining to said copyrights and trademarks.”

3. Novell’s Slander of SCO’s Title to the Copyrights in UNIX and UnixWare

34.

Lo
L

6.

Software technology is valuable only insofar as the inteliectual property contained therein
15 protected from unlawful misappropriation. Copyrights provide critical protection
against misappropriation as established by the United States Congress under the
Copyright Act. SCO requires the full copyright protection it purchased from Novel to
entforce its rights in its proprietary UNIX and UnixWare source code and related
technology against infringing third parties. A transfer of source code without the
associated copyrights is for all intents and purposes meaningless and worthless.

Based on the APA and Amendment No. 2, SCQ 1s the sole and exclusive owner of all
copyrights related to the UNIX and UnixWare source code and all documentation and
peripheral code and systems related thereto.

Novell, with full knowledge of SCO’s exclusive ownership of the copyrights related to
UNIX and UnixWare. has embarked on a malicious campaign to damage SCO’s ability to
protect s valuable copyrights in UNIX and UnixWare. In particular, Novell has
wrongfully asserted ownership over UNIX and UnixWare technologies by filing for

copyright protection in its own name, and has made numerous false and misleading
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public representations disparaging SCO’s ownership of the copyrights and claiming that

it, and not SCO. owns the copyrights.

Novell’s false oaths and misleading public representations and wrongful assertions of

ownership rights in UNIX and/or UnixWare include, but are not limited to. the following:

a)

d)

On May 28. 2003, Novell’s Chairman, President, and CEQ Jack Messman based
at Novell's headquarters in Waltham, Massachusetts, publicly claimed that Novell
did not transfer the UNIX and UnixWare copyrights to SCO and that “SCO is not
the owner of the UNIX copyrights.” Mr. Messman’s statement was published in
several newspapers and other publications, and he and Novell timed the statement
to be released on the eve of SCO’s positive quarterly earnings announcement. As
a result of Novell’s announcement, SCO’s stock price dropped over twenty
percent.

In a letter dated June 6, 2003, directed from SCO to Novell, SCO brought to
Novell’s attention Amendment No. 2 to the APA.

Following Novell’s receipt of SCO’s letter dated June 6, 2003, Novell issued a
press release dated that same date which recanted Mr. Messman’s prior statement
claiming Novell owned UNIX copyrights, stating “[t}he amendment |to the Asset
Purchase Agreement} appears to support SCO’s claim that ownership of certain
copyrights for UNIX did transfer to SCO in 1996.”

In a ictter of the same day. June 6, 2003, directed to SCO, Joseph Lasala. Novell’s
General Counsel. continued to call SCO’s claims of copyright ownership

“absurd™ and “unsubstantiated.”

10




Case 2:04-cv-00139-DAK  Document 89  Filed 12/30/2005 Page 18 of 59

e)

)

g)

in a letter dated June 26, 2003, from Mr. Lasala to SCO, Novell acknowledged
that Amendment No. 2 “appears to support a claim™ by SCO to “some
copyrights,” but at the same time, Novell called SCO’s claims of ownership of
UNIX and UnixWare “simply wrong” and declared “that we do not agree with
SCO’s public statements on this matter.”

In a letter from Mr. Lasala dated August 4, 2003, Novell responded to SCO’s
registration of UNIX System V copyrights with the United States Copyright
Office and explicitly “dispute{d] SCO’s claim to ownership of these copyrights.”
Despite Amendment No. 2, Novell continued with its unfounded and malicious
campaign to slander SCQ’s ownership of the copyrights. In fact. Novell. again
falsely asserted ownership of UNIX copyrights by submitting twelve
certifications beginning on September 22, 2003, through October 14, 2003, to the
United States Copyright Office. In these certifications, Novell publicly claimed
to be the copyright owner of several versions of UNIX, including the toliowing:
(1) UNIX System V/386 Release 4 Version 3: (2) UNIX System V/386 Release 4
2:(3) UNIX System V/386 Release 4 Version 4; (4) UNIX Systemn V/386 Release
3 2;(5) UNIX System V/386 Release 3 0; (6) UNIX System V/386 Release 4 ():
(7) UNIX System V/386 Release 4 1ES; (8) UNIX System V Release 3 2/386: (9)
UNIX System V Release 3/386; (10) UNIX System V Release 4 2MP: (11) UNIX
System V Release 2; and {12) UNIX System V Release 4 1ES/386. Novell
published its false certifications to the world by placing them online at Novell's

website.

11
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h}

k)

Also on October 10. 2003, Novell publicly filed under oath with the United States
Copyright Office four different iterations ot a “Declaration Regarding
Ownership” of UNIX copyrights TXU-510-028, TXU-511-236, TXU-516-704.
and TXU-516-703, 1n each of those swom documents, Novell declared “that it
retains all or substantially all of the ownership of the copyrights in UNIX.
including the U.S. Copyright Registration referenced above.”

In a press release dated December 22, 2003, Novell, despite its June 2003
statement that SCO owns the copyrights, stated that “it owns the copyrights in
UNIX, and has applied for and received copyright registrations pertatning to
UNIX consistent with that position.”

In a press release dated January 13, 2004, Novell again knowingly and wrongfully
made the false claim that it retained ownership of [UUNIX] copyrights.”

At the March 2004 Open Source Business Conference in San rancisco. Novell’s
Vice Chairman Chris Stone proclaimed during his keynote address that Novell

“still own[s] UNIX.”

Novell’s false oaths and wrongful claims of copyrights and ownership in UNIX and

UnixWare were made in bad faith and constitute a knowing and intentional disregard for

the truth.

Novell’s wrongful claims of copyrights and ownership in UNIX and UnixWare have

caused and continue to cause damage to SCO in the following particulars:

a)

Customers and potential customers of SCO are unabie to ascertain the truth of

ownership in UNIX and UnixWare, and make decisions based thereon:

i2
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b)

c)

Potential customers have informed SCO that they will not enter into agreements
to license SCO’s UNIX technologies because of the cloud surrounding SCO’s
ownership of UNIX created by Novell's false public representations that it, and
not SCO, owns UNIX,

SCO’s efforts to protect its ownership of UNIX and UnixWare, and copyrights
therein, are subject to a false cloud of ownership created by Novell. At the
present time, SCO is pursuing claims against third parties for infringement of’
SCO’s intellectual property and contractual rights in UNIX. Defendants in those
cases have relied on Novell’s claims of ownership in UNIX as a defense to SCO's
claims, thereby hindering SCO’s ability to protect its copyrights and other rights
and causing SCO to incur significant additional attorneys’ fees and costs litigating
issues resulting from the cloud Novell has placed on SCO’s title to UNIX and

UnixWare.

C. NovelP’s Unauthorized Use of SCO’s Technology

40,

41.

At the time of the execution of the APA, Novell was a leading networking software

company. Because it had developed its flagship networking product, Netware, to work

on the UNIX operating system, Novell needed and requested the right to distribute trivial

portions of the UNIX source code embedded in Netware,

Accordingly, with the sole intent of accommodating these requests by Novell. the parties

to the APA agreed that Santa Cruz would license back to Novell all the technoiogy

included in the Assets” transferred by the APA, as well as “all derivatives of the

13




42.

44,
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technology included in the Assets™ (collectively, “the Licensed Technology™). subject to
certain broad limitations.
To protect the value to Santa Cruz of the transferred UNIX and UnixWare assets, the
APA and TLA ecach contained a non-compete provision, whereby Novell covenanted not
to use the Licensed Technology to compete with SCO’s core operating-system products.
Section 1.6 of the APA provides in part:

Seller agrees that it shalf use the Licensed Technology only

(1) for internal purposes without restriction or (ii) for resale in

bundled or integrated products sold by Seller which are not

directly competitive with the core products of Buyer and in which

the Licensed Technelogy does not constitute a primary portion of

the value of the total bundled or integrated product.
Similarly, under Section 11.A.(2) of the TLA, Novell is permitted to distribute and
sublicense “such Licensed Technology and modifications thereof,” provided that

(i) such technology and moditications may be sublicensed and/or

distributed by NOVELL solely as part of a bundied or integrated

offering (“Composite Offering™); (ii) such Composite Offering

shall not be directly competitive with core application server

offerings of SCO, and (iii) the Licensed Technology shall not

constitute a primary portion of the value of such Composite

Offering.
The “core products™ and “core application server offerings” referenced in the APA and
TLA, respectively, refer to the UNIX and UnixWare operating systems owned by Santa
Cruz upon the closing date. Even before acquiring the UNIX source code, Santa Cruz
had been primarily involved in the business of distributing UNIX in binary form. so that

with the acquisition of the UNIX and UnixWare source code and copyrights, the UNIX

and UnixWare operating systems undoubtedly represented Santa Cruz's “core products.”
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