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ANSWER

In response to Plaintiff The SCO Group, Inc.’s (“SCO”) Amended Complaint filed
July 9, 2004, Defendant Novell, Inc. (“Novell”) pleads as follows:

1. Novell admits that it entered into an Asset Purchase Agreement with SCO’s
alleged predecessor in interest dated September 19, 1995. Each and every other allegation in
paragraph 1 is denied.

2. Novell admits that Attachment E to the Asset Purchase Agreement provided a list
of approximately 106 copyright registrations. Novell denies that Attachment E, alone or in
connection with the Asset Purchase Agreement, transferred any UNIX_or UnixWare copyrights
to SCO. Each and every other allegation in paragraph 2 is denied.

3. Novell admits that SCO has registered a claim to UNIX and UnixWare copyrights
with the United States Copyright Office. Each and every other allegation in paragraph 3 is
denied.

4. Novell admits that Novell has registered its claim to UNIX and UnixWare
copyrights with the United States Copyright Office. Each and every other allegation in
paragraph 4 is denied.

5. Novell admits that it has, in good faith, publicly stated its belief that it owns

UNIX and UnixWare copyrights. Each and every other allegation in paragraph 5 is denied.

6. Denied.
7. Denied.
8. Novell denies that SCO is entitled to any relief under its Amended Complaint, and

cach and every allegation in paragraph 8 is therefore denied.

9. Admitted.
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10.

11.

12,

13.

14.

Admitted.
Admitted.
Admitted.
Admitted.

Novell admits that Schedule 1.1(a) to the Asset Purchase Agreement contains

substantially the text quoted by the Amended Complaint. (SCO’s Amended Complaint contains

a typographical error, however: the first sentence of the quoted text actually reads “all versions

of UNIX and UnixWare and a/ copies of UNIX and UnixWare.) Novell denies that this text

acted to transfer UNIX or UnixWare copyrights to SCO. Each and every other allegation in

paragraph 14 is denied.

15.

16.

17.

18.

19.

Denied.
Denied
Denied.
Denied,

Novell denies that it has made any false oath, misleading public representation, or

wrongful assertion of ownership rights, and on that basis denies each and every allegation in

paragraph 19, except as set forth below:

a)

Novell admits that on May 28, 2003 Jack Messman sent a letter to Darl McBride
of SCO in order to assert Novell’s claim to the UNIX and UnixWare copyrights
and to protect Novell’s interests and the interests of its customers. This letter
contained the following text:

Importantly, and contrary to SCQO’s assertions, SCO is not

the owner of the UNIX copyrights. Not only would a quick
check of U.S. Copyright Office records reveal this fact, but
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a review of the asset transfer agreement between Novell
and SCO confirms it. To Novell’s knowledge, the 1995
agreement governing SCO’s purchase of UNIX from
Novell does not convey to SCO the associated copyrighis.
We believe it unlikely that SCO can demonstrate that it has
any ownership interest whatsoever in those copyrights.
Apparently, you share this view, since over the last few
months you have repeatedly asked Novell to transfer the
copyrights to SCO, requests that Novell has rejected.
Finally, we find it telling that SCO failed to assert a claim
for copyright or patent infringement against IBM.

[W]e demand that SCO retract its false and unsupported

assertions of ownership in UNIX patents and copyrights or

provide us with conclusive information regarding SCO’s

ownership claims.
On January 13, 2004, Novell made a copy of this letter available on its website at
http://www.novell.com/licensing/indemnity/legal. html. Novell is without further
knowledge as to details of other publication and therefore denies each and every
allegation related thereto. Each and every other allegation in paragraph 19(a) is
denied.

b) Novell admits that on June 6, 2003, SCO sent Novell a letter pertaining to
Amendment 2 and the Asset Purchase Agreement. Each and every other
allegation in paragraph 19(b) is denied.

c) Novell admits that on June 6, 2003, it issued a press release containing the
following text:

In a May 28th letter to SCO, Novell challenged SCO’s
claims to UNIX patent and copyright ownership and
demanded that SCO substantiate its allegations that Linux
infringes SCO’s intellectual property rights. Amendment

#2 to the 1995 SCO-Novell Asset Purchase Agreement was
sent to Novell last night by SCO. To Novell’s knowledge,

3
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this amendment is not present in Novell’s files. The

amendment appears to support SCQO’s claim that ownership

of certain copyrights for UNIX did transfer to SCO in |
1996. The amendment does not address ownership of

patents, however, which clearly remain with Novell.

Each and every other allegation in paragraph 19(c) is denied.

d) Responding to a threat by SCO to sue Novell for federal securities fraud conveyed
in SCO’s June 6, 2003 letter, Novell admits that Joseph LaSala sent a letter to
Darl McBride on June 6, 2003, containing the following text:

Your letter contains absurd and unfounded accusations
against Novell and others, coupled with a veiled threat to
publicly state those allegations in a SCO press call to be
held today at 11:00 am EST. Novell continues to demand
that SCO cease and desist its practice of making
unsubstantiated allegations, including the allegations
contained in your letter of June 6, 2003.

Each and every other allegation in paragraph 19(d) is denied.

e) Responding to a subsequent press release issued by SCO, Novell admits that
Joseph LaSala sent a letter to Darl McBride on June 26, 2003, containing the
following text:

SCO’s statements [claiming to own “the patents,
copyrights, and core technology associated with the UNIX
system”] are simply wrong. We acknowledge, as noted in
our June 6 public statement, that Amendment No. 2 to the
Asset Purchase Agreement appears to support a claim that
Santa Cruz Operation had the right to acquire some
copyrights from Novell. Upon closer scrutiny, however,
Amendment No. 2 raises as many questions as it answers.
Indeed, what is most certainly not the case is that “any
question of whether UNIX copyrights were transferred to
SCO as part of the Asset Purchase Agreement was clarified
in Amendment No. 2” (as SCO stated in its June 6 press
release). And there is no indication whatsoever that SCO
owns all the patents associated with UNIX or UnixWare.
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We are still reviewing the Asset Purchase Agreement and
other materials to determine the actual scope of rights
transferred to SCO. In the meantime, we wish to make
clear that we do not agree with SCQ’s public statement on
this matter.

Each and every other allegation in paragraph 19(e) is denied.

) SCO subsequently registered claims to the UNIX and UnixWare copyrights with
the United States Copyright Oftfice. Responding to that registration, Novell
admits that Joseph LaSala sent a letter to Darl McBride on August 4, 2003,
containing the following text:

We dispute SCO’s claim to ownership of these copyrights.
The Asset Purchase Agreement, in Schedule 1.1(b),
contains a general exclusion of copyrights from the assets
transferred to Santa Cruz Operation. Amendment No. 2
provides an exception to that exclusion, but only for
“copyrights...required for {Santa Cruz Operation] to
exercise its rights with respect to the acquisition of UNIX
and UnixWare technologies.”

In other words, under the Asset Purchase Agreement and
Amendment No. 2, copyrights were not transferred to Santa
Cruz Operation unless SCO could demonstrate that such a
right was “required for [Santa Cruz Operation]” to exercise
the rights granted to it in the APA. Santa Cruz Operation
has never made such a demonstration, and we certainly see
no reason why Santa Cruz Operation would have needed
ownership of copyrights in UNIX System V in order to
exercise the limited rights granted SCO under the APA.
Nor is there any reason to think that a transfer of the
copyrights required for SCO to exercise its APA rights
necessarily entails transfer of the entire set of exclusive
rights associated with a particular copyrighted computer
program.

Unless and until SCO is able to establish that some
particular copyright right is “required” for SCO to exercise
its rights under the APA, SCO’s claim to ownership of any
copyrights in UNIX technologies must be rejected, and
ownership of such rights instead remains with Novell.

5
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g)

h)

)

Each and every other allegation in paragraph 19(f) is denied.

Responding to SCO’s copyright registrations, Novell admits that it has registered
its claim to the UNIX and UnixWare copyrights enumerated in paragraph 19(g).
Each and every other allegatidn in paragraph 19(g) is denied.

Admitted.

In response to a public claim by SCO that Novell had conceded the superiority of
SCO’s claim to the UNIX and UnixWare copyrights, Novell admits it issued a
press release on December 22, 2003, containing the following text:

Novell believes it owns the copyrights in UNIX, and has
applied for and received copyright registrations pertaining
to UNIX consistent with that position. Novell detailed the
basis for its ownership position in correspondence with
SCO. Copies of our correspondence, and SCO’s reply, are
available here. Contrary to SCO’s public statements, as
demonstrated by this correspondence, SCO has been well
aware that Novell continues to assert ownership of the
UNIX copyrights.

Each and every other allegation in paragraph 19(i) is denied. |
On January 13, 2004 Novell announced a Linux Indemnification Program. In
connection with this offer, Novell issued a press release clarifying its beliefs as to
its legal rights concerning the UNIX and UnixWare copyrights. The press release
contained the following:

Novell also made available today additional information on

the unique contractual and intellectual property rights it

holds because of its position in the historical ownership
chain of UNIX and UnixWare. These rights include:

» Novell’s rights to license UNIX technology
pursuant to a Technology License Agreement
between SCO and Novell, including Novell’s right

6




Case 2:04-cv-00139-DAK  Document 78  Filed 07/29/2005 Page 8 of 47

k)

20.

21.

to authorize its customers to use that UNIX
technology in their internal business operations.

» Novell’s rights to take action on behalf of SCO
under legacy UNIX SVRX licenses pursuant to the
Asset Purchase Agreement between SCO and
Novell. '

» As previously confirmed by Novell, copyright
registrations on UNIX SVRX releases, consistent
with Novell’s position that it retained ownership of
these copyrights.

Copies of relevant correspondence between Novell and
SCO are available at
http://www.novell.com/licensing/indemnity/legal. html. The
rights reflected in these documents are part of the
foundation for the indemnification program Novell is
announcing today.

Each and every other allegation in paragraph 19(i) is denied.
Admitted.
Denied.

Novell denies that it has made any wrongful claims of copyrights and ownership

in UNIX and UnixWare and that SCO is entitled to any relief under its Amended Complaint, and

each and every allegation in paragraph 21 is therefore denied.

22,

Novell incorporates by reference the answers contained in paragraphs 1 - 21 as if

they were set forth here in full.

23.

24.

25.

26.

27.

Denied.

Denied.

Denied.

Denied.

Denied.
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28.  Denied.
AFFIRMATIVE DEFENSES
29.  Novell also hereby asserts the following separate defenses to the Amended
Complaint, and each of its purported causes of action, without assuming any burden of proof on
such defenses that would otherwise rest with SCO:

FIRST AFFIRMATIVE DEFENSE
(Privilege)

30. The Amended Complaint, and each of its purported causes of action, is barred due
to absolute and conditional privileges enjoyed by Novell.

SECOND AFFIRMATIVE DEFENSE
(Estoppel)

31.  The Amended Complaint, and each of its purported causes of action, is barred, in
whole or in part, by the equitable doctrine of estoppel.

THIRD AFFIRMATIVE DEFENSE
(Unclean Hands)

32.  The Amended Complaint, and each of its purported causes of action, is barred, in
whole or in part, by the doctrine of unclean hands,

FOURTH AFFIRMATIVE DEFENSE
(Laches)

33. The Amended Complaint, and each of its purported causes of action, is barred, in
whole or in part, by the doctrine of laches.

FIFTH AFFIRMATIVE DEFENSE
(Comparative Fault)

34.  To the extent that SCO did sustain any damages, which Novell denies, such

damages were caused, in whole or in part, by the comparative fault of SCO and/or third parties,
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which thus bars SCO’s recovery for said damages or diminishes such recovery by the amount of
fault attributable to SCO and/or those third parties.

SIXTH AFFIRMATIVE DEFENSE
(Failure to Mitigate)

35. To the extent that SCO did sustain any damages, which Novell denies, such
damages were caused, in whole or in part, by SCO’s failure to mitigate any damages it may have
suffered, which failure to mitigate bars and/or diminishes SCO’s right to any relief against
Novell.

SEVENTH AFFIRMATIVE DEFENSE
(No Causation)

36.  To the extent SCO has suffered any injury or damage, which Novell denies, such
injury or damage was not proximately caused by any conduct or inaction of Novell, or was not
foreseeable, or both.

EIGHTH AFFIRMATIVE DEFENSE
(U.S. Const. Amend. I)

37.  The Amended Complaint, and each of the purported cax;lses of action, is barred, in
whole or in part, by the First Amendment to the United States Constitution.
WHEREFORE, Novell prays for judgment as follows:

38.  That SCO take nothing by the Amended Complaint;

39.  That the Court enter judgment in favor of Novell and against SCO, dismissing
with prejudice the Amended Complaint and each of its causes of action;

40. That the Court award Novell its reasonable expenses and costs incurred, including

without limitation attorneys’ fees, in defending against the Amended Complaint; and
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41.  That the Court grant Novell such other and further relief to which Novell may be

entitled as a matter of law or which the Court deems just and proper.

COUNTERCLAIMS

Novell counterclaims against SCO as follows:
PARTIES
1. Counterclaim-plaintiff Novell, Inc, (“Novell™) is a Delaware corporation that was
incorporated in 1983. Its headquarters and principal executive offices are located in Waltham,
Massachusetts. Novell’s principal product development facility is located in Provo, Utah.
Novell also has offices in numerous cities worldwide. |
2, Counterclaim-defendant The SCO Group, Inc. (“SCO”) is a Delaware corporation

with its principal place of business in Utah County, State of Utah.

JURISDICTION
3. This Court has original jurisdiction over SCO’s Amended Complaint pursuant to
28 U.S.C. §§ 1331 and 1338(a).
4, This Court has jurisdiction over Novell’s counterclaims pursuant to 28 U.S.C.

§ 1331 (federal question), 28 U.S.C. § 1338(a) (arising under the Federal Copyright Act),

28 U.S..C. § 1367(a) (supplemental jurisdiction) and 28 U.S.C. §§ 2201(a) and 2202 (declaratory
judgment). Novell’s slander of title claim involves questions of, and arises under, federal law.
This Court has supplemental jurisdiction over Novell’s state law claims of breach of contract,

accounting, restitution and slander of title.

10
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VENUE

5. Venue is proper in this judicial district pursuant to 28 U.S.C. §§ 1391(b), 1391(c)
and 1400(a), in that SCO resides or may be found in this district and is subject to personal
jurisdiction in this district.

FACTS
A, UNIX

6. UNIX is the name of a computer operating system originally developed beginning
in the late 1960s by a group of software engineers at AT&T’s Bell Laboratories. Over time,
AT&T licensed its UNIX family of operating systems to universities, corporations, other entities
and individuals.

7. In 1993 AT&T sold its UNIX assets, held by its subsidiary UNIX System
Laboratories (“USL”), to Novell. This transfer of assets to Novell included UNIX copyrights,
trademarks and all active UNIX licensing agreements, including contracts relating to the most
recent version of the UNIX operating system called UNIX System V. At the time there had been
several major releases of System V, including Releases 1, 2, 3 and 4, also referred to as SVR1,
SVR2, SVR3 and SVR4, or generically as SVRx.

B. Linux

8. Linux is the name of a computer operating system, originally developed
beginning in the early 1990s when Linus Torvalds, an undergraduate student at the University of
Helsinki, began writing the Linux kernel, or the core of the Linux operating system. He released
the first version of the Linux kernel on the Internet in 1991. Since then, thousands of software

programmers around the world have engaged in a collaborative effort to further develop Linux.

11
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9. Linux was developed as open-source software and has become a popular
alternative to proprietary operating systems. Unlike with other major operating systems, the
underlying source code of Linux is available to the public.

C. The Asset Purchase Agreement Between Novell and The Santa Cruz Operation, Inc.

10.  In 1995, Novell and a company called The Santa Cruz Operation, Inc. (*Santa
Cruz”) entered into negotiations over the sale of certain business assets of Novell relating to its
UNIX and UnixWare software products.

11.  Santa Cruz was a California corporation that was incorporated in 1979. It was
founded as a UNIX system porting and consulting company and began to ship its first product, a
packaged version of the UNIX operating system, in 1983. In 1993 Santa Cruz completed an
initial public offering and became a publicly-listed company on the NASDAQ Stock Exchange.

12.  On September 19, 1995, Novell and Santa Cruz executed an Asset Purchase
Agreement (“APA”). The APA provided each party with certain rights and obligations.

13. The parties entered into two Amendments to the APA. On December 6, 1995,
Novell and Santa Cruz executed “Amendment No. 1.” Novell and Santa Cruz subsequently
executed “Amendment No. 2” on October 16, 1996.

14.  Under the APA and its Amendments, and subject to various conditions and
exclusions set forth therein, Santa Cruz obtained a variety of assets, including assignment of tens
of thousands of contracts and licenses, various trademarks, source code and binaries to UNIX
and UnixWare products, and physical assets such as furniture and personal computers. The
obtained assets also included the right for Santa Cruz to develop a “Merged Product.”

15.  Santa Cruz did not have the financial capacity to pay the purchase price

contemplated by Novell for these acquired assets and rights. In order to bridge the price gap and
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consummate the transaction, Novell and Santa Cruz agreed that Novell would receive Santa Cruz
stock and retain certain rights as protection. For example (and as discussed further below),
Novell retained the right to receive royalty payments under SVRX licenses, prior approval rights
relating to new SVRX licenses and amended SVRX licenses, the right to direct Santa Cruz to
take certain actions relating to SVRX licenses and the right to conduct audits of the SVRX
license program. Santa Cruz assumed several related obligations.

16.  One such obligation that Santa Cruz assumed under the APA was responsibility
for administering the collection of royalty payments from SVRX licenses. The APA provided
that Santa Cruz shall collect and pass through to Novell 100% of the SVRX royalties. In return,
Novell agreed to pay Santa Cruz an administrative fee of 5% of those royalty amounts. Santa
Cruz also agreed to pay additional royalties relating to other products.

17.  Novell retained certain assets under the APA. Schedule 1.1(b), which lists
“Excluded Asscts” under the agreement, specifies that Novell retained “all copyrights and
trademarks, except for the trademarks UNIX and UnixWare,” “all patents,” and “all right, title
and interest to the SVRX Royalties, less the 5% fee for administering the collection thereof.”

18.  Novell also retained rights to supervise Santa Cfuz’s administration of SVRX
licenses. Novell retained the “sole discretion” to direct Santa Cruz to amend, supplement,
modify, waive or assign any rights under or to the SVRX licenses; if Santa Cruz fails to take any
such action, the APA specifically granted Novell the right to take these actions on behalf of
Santa Cruz. Novell retained the right to veto Santa Cruz’s attempts to amend SVRX licenses,
subject to two exceptions, as noted below. Novell also retained the right to veto Santa Cruz’s

attempts to enter into new SVRX licenses, subject to one exception, as noted below.
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19.  The APA gave Novell the right to confirm Santa Cruz’s compliance with its
contractual obligations under the SVRX licensing program. The APA explicitly provided that
Novell “shall be entitled to conduct periodic audits” of Santa Cruz “concerning all royalties and
payments due to Seller hereunder or under the SVRX Licenses.” The APA required Santa Cruz
to “diligently seek to collect all such royalties, funds and other amounts when due” and to
“investigate and perform appropriate auditing and enforcement.” The APA also required Santa
Cruz to provide Novell monthly reports detailing the SVRX royalties it received.

20.  Novell and Santa Cruz were the only parties to the APA and its Amendments.
SCO was not a party to the APA or its Amendments. SCO was originally incorporated on
August 21, 1998 as a company called Caldera Systems, a developer and provider of Linux-based
business sol.utions. SCO purports to be the successor in interest to Santa Cruz under the APA
and its Amendments. This dispute is about Novell’s rights under the APA and whether SCO
breached its obligations as the alleged successor of Santa Cruz.

D. Novell’s Ownership of the UNIX Copyrights

21. The APA transferred certain assets from Novell to Santa Cruz. However, as
specified by Section V.A of Schedule 1.1(b) to the APA, certain assets were excluded from the
transfer. Among the “Excluded Assets” from the APA asset transfer were “[a]ll copyrights and
trademarks, except for the trademarks UNIX and UnixWare.”

22.  The APA as executed on September 19, 1995 therefore does not transfer any
copyrights.

23.  Novell and Santa Cruz later executed Amendment No. .2 to the APA.
Amendment No. 2 modifies Section V.A of Schedule 1.1(b) to provide that Excluded Assets

include:

t4
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All copyrights and trademarks, except for the copyrights
and trademarks owned by Novell as of the date of the
Agreement required for SCO to exercise its rights with
respect to the acquisition of UNIX and UnixWare
technologies.

24.  Neither Amendment No. 2 nor the APA as modified by Amendment No. 2 were
intended to, nor do they actually, transfer ownership of the UNIX or UnixWare copyrights
owned by Novell at the time of the APA and its Amendments (“UNIX Copyrights™).

25.  Neither Amendment No. 2 nor the APA as modified by Amendment No. 2 qualify
as “an instrument of conveyance, or a note or memorandum of the transfer” under 17 U.S.C.

§ 204(a) for at least the following reasons:

a. Amendment No. 2 merely amends the schedule of excluded assets and
therefore does not, itself,.constitute a transfer of any asset.

b. Neither Amendment No. 2 nor the modified APA identifies “the
copyrights and trademarks owned by [Novell] as of the date of the
Agreement required for Santa Cruz to exercise its rights with respect to the
acquisition of UNIX and UnixWare technologies.”

c. Neither Amendment No. 2 nor the modified APA contains any language
suggesting a contemporaneous transfer of any copyright. To the contrary,
the APA provides only that certain assets “will” be transferred.

d. Neither Amendment No. 2 nor the modified APA provides a date for any
purported transfer of copyrights.

26.  Title to the UNIX Copyrights therefore remains with Novell.

15
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27. By and during early 2003, SCO repeatedly asked Novell to transfer the UNIX
Copyrights to SCO. In doing so, SCO conceded that title to the UNIX Copyrights remains
exclusively with Novell. Novell rejected all of SCO’s requests.

E. The Sale of Certain Santa Cruz Assets to Caldera Systems

28.  During the second quarter of its fiscal year 2000, Santa Cruz restructured its
business into three divisions: the Server Software division, the Professional Services division
and the Tarantella division. The Server Software division included Santa Cruz’s UNIX-related
business.

29. On August 1, 2000, Santa Cruz entered into an agreement with Caldera Systems,
under which Caldera Systems acquired Santa Cruz’s Server Software and Professional Services
divisions. With the acquisition, Caldera Systems planned to add Santa Cruz’s UNIX server
solutions and services to its Linux business.

30, On May 7, 2001, pursuant to an amendment to the agreement between Santa Cruz
and Caldera Systems, Caldera International (“Caldera™) was formed as a holding company to
own Caldera Systems, including the assets, liabilities and operations of Santa Cruz’s Server
Software and Professional Services divisions.

F. Caldera’s Financial Woes and Its Shift in Business Strategy Under New Leadership

31. Prior to Caldera’s acquisition of Santa Cruz’s Server Software and Professional
Services divisions, substantially all of Caldera’s revenue was derived from sales of Linux
products and services. However, Caldera had been unsuccessful in creating a profitable Linux
business.

32.  After the acquisition of Santa Cruz’s Server Software and Professional Services

divisions, most of Caldera’s revenue came from UNIX products and services, including 90% of
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Caldera’s total revenue at the end of fiscal year 2001 and 95% of Caldera’s total revenue at the
end of fiscal year 2002. But Caldera’s revenue from the sale of UNIX-based products declined
in the fiscal quarters following the acquisition. Caldera experienced significant decreases in
actual and forecasted revenue of the acquired Santa Cruz operations.

33.  Caldera incurred significant financial losses during its fiscal years 2000, 2001 and
2002. Caldera suffered losses from operations totaling $32 million in 2000, $133 million in
2001 and $24 million in 2002.

34, In June 2002, Caldera hired Darl McBride as its President and Chief Executive
Officer. Mr. McBride was responsible for the company’s strategic direction and planning.

35, On our about the time of Mr. McBride’s arrival at Caldera, Caldera began to
pursue a new business strategy for the company, launching a rebranding effort of its products and
services as well as its corporate image.

36.  On August 26, 2002, Caldera announced that it would change its name to The
SCO Group, Inc. (“SCO™), pending shareholder approval. On or about that time, Caldera then
began doing business as SCO. Caldera soon thereafter changed its trading symbol on the
NASDAQ Stock Exchange from “CALD” to “SCOX.” Caldera’s name change was formalized
on May 16, 2003, when Caldera’s shareholders approved an amendment to Caldera’s certificate
of incorporation that changed the company’s name to SCO.

37.  As part of Caldera’s rebranding efforts and shift in business strategy, Caldera
purportedly initiated a review of its intellectual property rights. This effort culminated in the
launching of a licensing initiative, which it called SCOsource, in January 2003. SCOsource, as
described in further detail below, was an effort by Caldera to expand the revenue 1t.aase ofa

company that had never before been profitable.
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G. SCO’s Requests to Novell To Assist in a Licensing Scheme and To Transfer the
UNIX Copyrights

38.  Inlate 2002, SCO repeatedly contacted Novell in connection with SCO’s soon-to-
be-announced SCOsource campaign. SCO requested copies of certain documentation
concerning rights to UNIX, including the agreement between Novell and Santa Cruz. SCO also
expressed its interest in a campaign to assert UNIX infringement claims against users of Linux.
SCO asked Novell to assist SCO in a Linux licensing program, under which SCO contemplated
extracting a license fee from Linux end users to use the UNIX intellectual property purportedly
contained in Linux. Novell refused to participate.

39.  Inaid of its scheme, SCO requested that Novell transfer its UNIX Copyrights to
SCO and thereby acknowledged that it did not own the UNIX Copyrights. SCO contacted
Novell on muitiple occasions by and during early 2003. For example, SCO’s CEQ, Darl
McBride, repeatedly contacted Novell and asked Novell to amend the Novell-Santa Cruz.
agreement to give SCO the UNIX Copyrights. Novell rejected all of these requests.

H. SCO’s Scheme To Claim Ownership of the UNIX Copyrights

40.  Notwithstanding Novell’s rejections, SCO embarked on an aggressive campaign
in which it falsely asserted ownership over these same copyrights via public statements, a series
of letters to Linux end users, several lawsuits against Linux distributors and end users, and a
licensing program purporting to offer SCO’s Intellectual Property Licenses for Linux.

41.  SCO’s misleading and wrongful public assertions of ownership include the
following:

a. On March 7, 2003, SCO stated in a press release, “In 1995, SCO

purchased the rights and ownership of UNIX and UnixWare that had been
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