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PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

In accordance with the Court’s Order of January 15, 2008, Novell submits the attached
proposed Findings of Fact and Conclusions of Law, without prejudice to later amendment based
on the facts and theories advanced at the trial.

In a summary judgment order dated August 10, 2007, this Court found as a matter of law
that (1) SCO was Novell’s agent and fiduciary for purposes of collection of SVRX Royalties; (2)
SCO breached its fiduciary duties to Novell by failing to account for and remit the appropriate
SVRX Royalty payments to Novell for the SVRX portions of the 2003 Sun and Microsoft
Agreements; (3) SCO was liable for conversion of such SVRX Royalty payments as well; and
(4) under the APA, even an “incidental” SVRX license is considered an SVRX License.

The bench trial addressed the following issues: (1) were the additional SCOsource
licenses SVRX Licenses triggering SCO’s fiduciary duty to account for and remit the appropriate
SVRX Royalties to Novell; (2) what was the appropriate apportionment of SVRX Royalties from
the SCOsource licenses; (3) what was the amount by which SCO was unjustly enriched as a
result of SCO’s retention of SVRX Royalties; (4) did SCO have the authority to enter into the
SCOsource licenses, including the Sun and Microsoft agreements under the APA; and (5) did
SCO have the authority to amend Sun’s existing license under the APA.

These issues were tried to the Court from April 29, 2008, to May 2, 2008. Following the
presentation of evidence and argument at trial, both parties having rested, and based in part on
prior submissions of the parties as well as undisputed facts as set forth in the Court’s Summary
Judgment Order (Docket No. 377, “Order”), the Court now enters the following Findings of Fact

and Conclusions of Law.
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I FINDINGS OF FACT

A, The Governing Contracts Between Novell and SCO

1. SCO’s predecessor in interest, Santa Cruz Operations, Inc., and Novell entered
into an Asset Purchase Agreement (“APA”) dated September 19, 1995. (Order at 3.)

2. On December 6, 1995, a few months after the APA was signed and the date the
transaction closed, Novell and Santa Cruz signed Amendment 1 to the APA. (Order at 8.)

3. Approximately a year after the APA was signed, on October 16, 1996, Novell and
Santa Cruz executed Amendment 2 to the APA. (Order at 24.)

B. The SCOsource Initiative

4. In approximately January 2003, SCO launched its SCOsource program.

5. The terms of the specific licenses SCO executed as part of the SCOsource
program are addressed below. As a general matter, the SCOsource program was an effort to
obtain license fees from Linux users based on SCO’s claims to UNIX intellectual property.'
(Order at 29))

6. The parties vigorously disputed at trial whether the SCOsource program was
primarily concerned with SVRX or with SCO UnixWare. As discussed below in the Court’s
conclusions of law, because SCO commingled funds belonging to its principal Novell, SCO
bears the burden as a fiduciary to untangle the funds and show what of SCOsource concerned

SVRX and what, if anything, concerned SCO UnixWare.

! The parties have, both in motion papers and at trial, disputed the precise contours of the
terms “SVRX,” “System V,” “UnixWare,” and other, related terms. Without passing on how
those terms may have been used in any particular document, in this Order the Court will use the
term “SVRX” to refer to the versions of UNIX listed in the APA (Schedule 1.1(a), Item VI), as
to which SCO is under a fiduciary obligation to remit royalties to Novell. The Court will use the
term “SCO UnixWare” to refer to the versions of UNIX developed by SCO subsequent to the
APA, as to which SCO is entitled to retain revenue subject to certain limitations not at issue here.
The Court uses the term “UNIX” broadly to apply to all versions of that operating system.
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7. SCO did not carry its burden. The evidence presented at trial established that the
specific UNIX intellectual property with which the SCOsource program was concerned was
SVRX. Among the compelling evidence is the fact that, SCO having expended untold man-
hours aggressively litigating its claims against IBM, Novell, and a variety of other parties, the
only infringing code it has ever identified is SVRX code. That is consistent with the
contemporaneous press releases, correspondence, and other material introduced at trial, which
describe SCOsource as focused on SVRX infringement in Linux. It is consistent as well with
SCO’s internal memoranda and presentations, which describe SVRX as the “trunk™ from which
SCOsource took its value, distinguishing SVRX from “branches” such as SCO UnixWare.

8. Though SCO argued that, to the contrary, its SCOsource program was concerned
instead about SCO UnixWare, after a thorough review this Court did not find such evidence
compelling.

C. The Microsoft SCOsource License

9. SCO executed an agreement with Microsoft on April 30, 2003, as well as several
amendments to that agreement over the following months. (Order at 41.)

10. SCO described its license with Microsoft as part of its SCOsource campaign.
(SCO’s Memorandum in Opposition to Novell’s Motion for Summary Judgment on Its Fourth
Claim for Relief, Docket No. 490 (“SCO MSJ Opp.”) at 71 § 14.)

11. The Microsoft SCOsource License called for Microsoft to pay SCO a total of
$16,750,000, as follows:

e $1,500,000 for the rights conveyed in Section 2;

e $2,000,000 for the option to the rights conveyed in Section 3, plus $5,000,000 to

execute that option; and

e $250,000 for the option to the rights conveyed in Section 4, plus $8,000,000 to

execute that option.
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12. The evidence adduced at trial showed that SCO received $16,680,000 from
Microsoft SCOsource License, including the full amounts called for under Sections 2 and 4.

13. SCO did not pass through any of the Microsoft SCOsource revenue to Novell.

14. Section 2 of the Microsoft SCOsource License conveys three rights: a “release of
existing general claims” against Microsoft, including a release of copyright infringement claims;
an “IP license” of all SCO intellectual property to all “Current Microsoft Products; and a “patent
license” to both current and “New Microsoft Products.”

15. The evidence presented at trial established that Section 2 of the Microsoft
SCOsource License conveyed substantial rights to the SVRX intellectual property retained by
Novell.

16. SCO did not establish the separate value of any SCO UnixWare intellectual
property rights conveyed by Section 2.

17. Section 3 of the Microsoft SCOsource License conveyed a license to a recent
release of SCO UnixWare. This Section does not, on its face, grant any SVRX rights. Before
Microsoft could get the rights conveyed by Section 4, however, Microsoft needed to accept and
pay for the Section 3 option. It could therefore be conceivably argued that some portion of the
Section 3 license revenue ought to be apportioned to Section 4. Nevertheless, Novell conceded
that this amount more appropriately constitutes SCO UnixWare revenue that SCO is entitled to
retain. Based on this concession, the Court assumes that SCO is entitled to retain the Section 3
Microsoft SCOsource License revenue.

18. Section 4 of the Microsoft SCOsource License lists at least 34 versions of UNIX.
At least 28 of those versions are identified in the APA as SVRX. Section 4 conveys a broad set
of rights, including the right to license, sublicense, and sell the identified UNIX versions. The
only substantive limitation imposed is that Microsoft can only distribute the source code of these

UNIX versions “in connection with a Microsoft platform product or related offering.”
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19. The evidence presented at trial established that Section 4 of the Microsoft
SCOsource License conveyed substantial rights to the SVRX intellectual property retained by
Novell.

20. SCO did not establish the separate value of any SCO UnixWare intellectual
property rights conveyed by Section 4.

D. The Sun SCOsource License

21. In 1994, Sun entered into an SVRX License with Novell. In that agreement, Sun
bought out its continuing royalty obligations regarding certain versions of SVRX.

22. On February 25, 2003, SCO executed an agreement that purports “to amend and
restate” the 1994 SVRX License. (Order at 40-41.)

23. SCO described its license with Sun as part of its SCOsource campaign. (SCO
MSJ Opp. at 709 9.)

24, The Sun SCOsource License called for Sun to pay SCO $10,000,000. The
evidence adduced at trial indicated that Sun received $9,143,451 from the Sun SCOsource
License.

25. SCO did not pass through any of the Sun SCOsource revenue to Novell.

26. The Sun SCOsource License added five additional versions of SVRX and two
versions of UnixWare to the licensing rights Sun “bought out” in 1994. Before its SCOsource
License, Sun had no rights to these UNIX versions.

27. The 1994 Sun Agreement had a 20-year confidentiality restriction prohibiting Sun
from publicly disclosing the licensed source code.

28. Sun produces and markets a proprietary operating system, “Solaris.” Solaris is
based on UNIX code versions listed in APA Schedule 1.1(a), Item VI —i.e., SVRX. Sun
distributes Solaris without additional royalty obligations to Novell based on Sun’s rights under

the 1994 Sun Agreement.
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29.  The 1994 Sun Agreement prevents Sun from publicly releasing or “opensourcing”
the Solaris source code, because of the confidentiality obligations included in that agreement.

30. The Sun SCOsource License permits Sun to unilaterally remove any
confidentiality restrictions governing the licensed UNIX code if “such Technology is licensed by
Sun to a third party without a confidentiality obligation.”

31.  After entering into the Sun SCOsource License, Sun released an opensource
version of its UNIX-based product, called “OpenSolaris.” As its name suggests, OpenSolaris is
based on Sun’s Solaris operating system, which is in turn based on Novell’s SVRX intellectual
property. Absent the removal of the 1994 Sun Agreement’s confidentiality restrictions, Sun
would not have been licensed to publicly release the OpenSolaris source code.

32.  The evidence presented at trial established that the Sun SCOsource License
conveyed substantial rights to the SVRX intellectual property retained by Novell.

33. SCO did not establish the separate value of any SCO UnixWare intellectual
property rights conveyed by the Sun SCOsource License.

E. The Other SCOsource Licenses

34. SCO also entered into 22 additional SCOsource licenses (“Other SCOsource
Licenses”):

o Computer Associates Int’l; Everyone’s Internet, Ltd.; HEB; Questar Corp.; CDM;
Leggett & Platt Inc.; Parkhead Systems; and Siemens AG (Oc¢ Printing Sys.)
executed written SCOsource licenses.

e Denise Evans; Gotley Nix Evans Pty Ltd.; John Curtis; Jose Garcia Rodriguez;
Kellogg Corporation; Robert Twigg; Sphinx CST Ltd.; and Stephen McManus

executed electronic SCOsource licenses.
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e Cymphonix; DTR Business Systems, Inc.; IMCORP Inc.; MPA Systems Pty Ltd.;
Synnex Canada Ltd.; and Seneca Data Distributors Inc. each acted as a distributor for
a SCOsource license.
(SCOMSJ Opp. at 729 17.)

35. SCO obtained $1,156,110 from the Other SCOsource Licenses.

36. SCO did not pass through any of the Other SCOsource Licenses’ revenue to
Novell.

37.  Though the Other SCOsource License terms differ in certain respects, for
purposes of the issues before the Court, the terms of the SCOsource license with Everyone’s
Internet, Ltd. (“EI”) are representative of the terms of the Other SCOsource Licenses.

38. The EI SCOsource license grants, with certain limitations, the “right and license
touse ... SCO IP.” The definition of “SCO IP” makes it clear that these licenses convey SVRX

rights:

“SCO IP” means the SCO UNIX®-based Code alleged by SCO to
be included, embodied, or otherwise utilized in the Operating
System.

“UNIX-based Code” means any Code or Method that: (i) in its
literal or non-literal expression, structure, format, use, functionality
or adaptation (ii) is based on, developed in, derived from or is
similar to (ii1) any Code contained in or Method devised or
developed in (iv) UNIX System V or UnixWare®, or (v) any
modification or derivative work based on or licensed under UNIX
System V or UnixWare.

39. SCO has acknowledged that “[t]he central feature of the other SCOsource
agreements is the covenant not to sue and the waiver of claims by SCO for the companies’
internal Linux usage.” (SCO’s Memo. in Opp. to Novell’s Motion /n Limine to Preclude SCO

from Contesting Licenses Conveying SVRX Rights are “SVRX Licenses,” Docket No. 421, at
3)
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40. As noted above, SCO’s complaint about “companies’ internal Linux usage” was
in fact a complaint that those companies were using SVRX code that SCO claims is in Linux.
SCO has never identified any unique SCO UnixWare code in Linux and therefore has never
identified any SCO UnixWare infringement supposedly excused by the Other SCOsource
Licenses.

41. The evidence presented at trial established that the Other SCOsource Licenses
conveyed substantial rights to the SVRX intellectual property retained by Novell.

42. SCO did not establish the separate value of any SCO UnixWare intellectual

property rights conveyed by the Other SCOsource Licenses.

I1. CONCLUSIONS OF LAW

A. SCO’s Duties Under the APA
1. When Santa Cruz and Novell began negotiating the deal that became the APA, it

was quickly clear that Santa Cruz did not have resources sufficient to purchase the entirety of
Novell’s UNIX business. Instead, to bridge this resources gap, the parties agreed, under section
1.2(b) of the APA, that Novell would continue to receive one hundred percent of the SVRX
Royalties. Santa Cruz was to collect and pass through these royalties to Novell, and Novell, in
turn, would pay Santa Cruz an administrative fee of five percent of the SVRX Royalties. Novell
retained “all rights to the SVRX Royalties notwithstanding the transfer of the SVRX Licenses to
[Santa Cruz].” The APA further specifies that Santa Cruz “only has legal title and not equitable

interest in such royalties within the meaning of Section 541(d) of the Bankruptcy Code.” (Order

at 31-32.)

2. The APA created an agency relationship between the parties with respect to
SVRX Royalties.

3. Section 1.2(b) states that SVRX Royalties are “defined and described in Section

4.16.” Section 4.16(a) of the APA provides that Santa Cruz was to “administer the collection of
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all royalties, fees and other amounts due under all SVRX Licenses (as listed in detail under Item
VI of Schedule 1.1.(a) hereof and referred to as ‘SVRX Royalties’).” Item VI of Schedule
1.1(a), in turn, refers to “[a]ll contracts relating to SVRX Licenses listed below.” Instead of
providing a list of license agreements with other parties, however, the Schedule 1.1(a) then
provides a list of Unix System V software releases up to and including Unix System V Release
No. 4.2MP. (Order at 32.)

4. Section 4.16(b) of the APA provides that Santa Cruz “shall not, and shall not have
the authority to, amend, modify, or waive any right under or assign any SVRX License without
the prior written consent” of Novell. Under this section, Novell retained the sole discretion to
direct Santa Cruz to amend, supplement, modify, waive, or add any rights under or to any SVRX
Licenses. (Order at 32.)

5. Amendment 1 to the APA modifies section 4.16(b) to create two limited
exceptions whereby Santa Cruz has “the right to enter into amendments of the SVRX Licenses.”
Amendment 1 § J. Santa Cruz can enter into amendments of SVRX Licenses (1) as may be
incidentally involved through its rights to sell and license SCO UnixWare software or the
Merged Product or (2) to allow a licensee under a particular SVRX License to use the source
code of the relevant SVRX products on additional CPUs or to receive additional distribution
from Santa Cruz of such source code. (Order at 34.)

6. Novell’s rights and SCO’s obligations under section 4.16(b), as amended, apply to
“any SVRX License.” “SVRX Licenses” are defined in the APA to include all contracts relating
to the list of SVRX products provided in Item VI of Schedule 1.1(a). Even incidental licenses of
SVRX are considered an SVRX License within the meaning of the APA. (Order at 95.)

7. Amendment 2 to the APA included an additional amendment to section 4.16(b).
Under Section B of Amendment 2, Novell and Santa Cruz agreed to a procedure that would

govern “any potential transaction with an SVRX licensee which concerns a buy-out of any such



