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INTRODUCTION
This Court has held that any contract “relating to” the SVRX releases listed in the APA is
an SVRX License, that the Sun and Microsoft SCOsource licenses are SVRX Licenses, and that
SCO breached its fiduciary duties by failing to disclose those licenses and by failing to remit
appropriate revenue from those licenses. The principal questions that remain for trial are:
e What portion of the revenue from the Sun and Microsoft SCOsource licenses has
SCO wrongly retained?
e Are SCO’s other SCOsource licenses SVRX Licenses, and, if so, what portion of
the revenue from those SCOsource licenses has SCO wrongly retained?
e Did SCO have the authority to enter into the SCOsource licenses, including those
with Sun and Microsoft?
As the Court may have surmised from the motion iz limine briefing, neither Novell nor
SCO intends to come into court and argue, e.g., “The evidence definitively establishes Novell is
entitled to precisely 98% of this license’s revenue, 88% from this license, etc.” Instéad, SCO
intends to argue that it is entitled to most, if not all, of the SCOsource licensing revenue, and
Novell intends to argue the opposite. Novell believes the evidence presented at trial will paint
Novell’s position as considerably more credible.
The evidence will show that:
e SCO approached Novell before beginning the SCOsource licensing campaign and
asked Novell to join that effort;
e Novell refused to join the SCOsource campaign, but SCO went ahead anyway;
e The SCOsource campaign was based entirely on claims that Linux infringed

SVRX copyrights;

! This Trial Brief replaces the brief Novell filed before SCO’s bankruptcy, at Docket
No. 470.
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e SCO has never claimed that any party infringed SCO’s UnixWare rights;

o The focus of the specific SCOsource licenses that SCO executed is SVRX rights,
not UnixWare rights; and

e SCO never remitted to Novell any portion of the SCOsource revenue — on the
contrary, in violation of its fiduciary duties, SCO consistently refused to disclose
the SCOsource contracts.

The law is clear that as Novell’s fiduciary and as the party at fault for introducing any
apportionment uncertainty into the SCOsource licenses, SCO must bear the burden of
apportionment, and any doubts as to entitlement to particular licensing revenue must be decided
against SCO.

In the face of such evidence, SCO persists in arguing that SVRX played only an
incidental role in SCOsource and that SCO was therefore authorized to enter into the SCOsource
licenses, notwithstanding the APA’s general prohibition against SCO entering into new SVRX
Licenses. Because the evidence will demonstrate that SVRX was at the heart of SCOsource, 1t
cannot be that SVRX played only an “incidental” role in SCOsource licenses. Novell is
therefore entitled to a declaration that SCO was without authority to enter into the SCOsource
licenses. |

CLAIMS AT ISSUE

A. Fourth Claim: Declaratory Relief

Novell has a motion for summary judgment pending on this claim. As described in the
accompanying briefing, Novell believes this claim can be decided as a matter of law. (See
Memo. in Support of Novell’s Motion for Summary Judgment on Its Fourth Claim for Relief,
filed December 21, 2007, PACER No. 482.) Pursuant to the Court’s January 15, 2008 Order
(PACER No. 485), Novell’s motion is set for hearing on April 30. Novell is therefore also

prepared to try this claim before the Court.



Case 2:04-cv-00139-DAK-BCW  Document 522 Filed 04/23/2008 Page 8 of 26

At trial, Novell will seek a declaration that SCO had no authority to enter into the Sun,
Microsoft, and other SCOsource licenses. The Court has already held that the Sun and Microsoft
SCOsource licenses are SVRX Licenses. At trial, Novell will prove that the other SCOsource
licenses are also SVRX Licenses. Novell will then prove that none of the exceptions to the
APA’s prohibition against SCO entering into or modifying SVRX Licenses apply — i.e., that
Novell did not consent, that these licenses were not merely “incidental” to SCO’s right to enter
into UnixWare licenses, and that the licenses are not “additional CPU” licenses.

In addition, Novell will demonstrate it is entitled to a declaration that SCO had no
authority to enter into the Sun SCOsource license because that agreement “concerned” a buy-out

and SCO did not seek Novell’s approval before entering into the Sun SCOsource license.

B. Sixth, Seventh, and Eighth Claims: Unjust Enrichment, Breach of Fiduciary
Duty, Conversion

The Court has resolved any question as to SCO’s liability for unjust enricﬁment, breach
of fiduciary duty, and conversion as to the Sun and Microsoft SCOsource licenses.
(Memorandﬁm Decision and Order (“Order™), PACER No. 377, at 97 (“SCO’s conduct also
amounts to a breach of fiduciary duty, conversion, unjust enrichment, and breach of express
contract”).) As to the Sixth, Seventh, and Eighth Claims, the only issue left for trial on the Sun
and Microsoft SCOsource licenses is therefore the proper apportionment of the license revenue.
The trial will also address whether SCO’s remaining SCOsource agreements licensed SVRX
and, if so, the amount of revenue that should be apportioned to Novell from those agreements.
As discussed below, Novell need only prove up the total amount of revenue SCO received from
the SCOsource licenses, and the burden then shifts to SCO to prove what amount is not Novell’s.
The evidence will show that the majority of the SCOsource revenue is in fact SVRX Royalties.

C. Claims Not Set for Trial

Pursuant to agreement or Court order, Novell’s First, Second, Third, Fifth, and Ninth

Claims are not set for trial. Novell will also not seek punitive damages.

(98]
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ARGUMENT
L SCOSOURCE IS A CAMPAIGN TO LICENSE SVRX.

SCOsource is a campaign to extract licensing revenue based on SCO’s claim that UNIX
System V code was in Linux. (Order at 29 (“SCOsource . . . was an effort to obtain license fees
from Liﬁux users based on claims to Unix System V intellectual property.”).) SCO has recently
suggested that, in describing the focus of SCOsource, SCO’s use of the term “UNIX System V”
is broad enough to encompass UnixWare, because, technically, UnixWare is derived from the
UNIX System V code base. The origins of UnixWare are not important. Given that SCOsource
is a licensing campaign based on claims of copyright infringement, to get at the heart of what is
licensed one need only examine what code SCO alleged infringed. After years of litigation,
thousands of hours of investigation, and millions of dollars in expert fees, SCO has only
identified UNIX System V release 4 code as infringing — SCO has never identified a single line
of post-APA code in Linux.?

IL NOVELL IS ENTITLED TO THE SCOSOURCE LICENSING REVENUE.

The evidence presented at trial will show that the bulk of the money SCO collected in its

SCOsource campaign was in fact SVRX Royalties and that Novell is entitled to restitution of this

money.

2 See, e.g., NOV-EX-427 (SCO opposition to IBM’s motion for summary judgment on
IBM’s claim seeking declaration that it does not infringe any UNIX copyright, identifying only
“SVr4” material as infringing, see esp. Appendix A at 92-93, § 181, admitting that infringing
material comes from SVr4 and previous releases), NOV-EX-428 (expert report submitted by
SCO purporting to collect infringing code in Linux, identifying only SVr4 material as
infringing), NOV-EX-429 (IBM submission noting “the only allegedly infringed copyrights are,
under the Novell Decision, owned by Novell, not SCO”), NOV-EX-430 (SCO letter informing
arbitration panel that proceeding with arbitration is “pointless” because all copyrights relevant to
SUSE’s purported infringement have been held owned by Novell); see also NOV-EX-192 (letter
identifying “UNIX System V” infringing material as “distributed by AT&T” —i.e. well before
UnixWare), NOV-EX-193 (same), NOV-EX-194 (same), NOV-EX-195 (same), NOV-EX-346
(letter identifying only pre-APA code as infringing, see esp. Ex. 1), Id. (same, see esp. Ex. 2).
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A. Any Doubt or Ambiguity as to Entitlement to SCOsource Revenue Must Be
Resolved in Novell’s Favor.

As the plaintiff, Novell bears the burden to make out its prima facie case — to show that
SCO entered into SVRX Licenses, that SCO received SVRX Royalties, and that SCO did not
remit those SVRX Royalties. The evidence presented at trial will establish such a case. The law
is clear, however, that where a fiduciary commingles its own funds with those of its agent, it is
the fiduciary’s obligation to untangle the funds. Novell need only prove up the foral amount of
revenue SCO received, and the burden then shifts to SCO to show what amount is #of Novell’s.

Any other result would be manifestly unfair. Novell is not the author of the SCOsource
licenses — indeed, SCO did its best to keep the terms of those licenses secret from Novell. If it
is difficult to separate out what is SCO’s from what is Novell’s in those licenses, that is SCO’s
fault alomne. To place the burden of doubts on Novell would reward SCO for its breach of
fiduciary duty and encourage fiduciaries to convert agents’ funds in ways that make
apportionment difficult. One of the primary benefits of the APA’s requirement for Novell’s
prior approval of SVRX Licenses is that it allows the parties to work out a fair épportionment of
licensing revenue ahead of time and structure licenses to make clear each party’s rights.

Faced with similar questions in the context of a copyright infringement accounting, Judge

Learned Hand held:

[TThe defendants must be content to accept much of the
embarrassment resulting from mingling the plaintiff’s property
with their own. We will not accept the expert’s testimony at its
face value; we must make an award which by no possibility shall
be too small. It is not our best guess that must prevail, but a figure
which will favor the plaintiffs in every reasonable chance of error.

Sheldon v. Metro-Goldwyn Pictures Corp., 106 F.2d 45, 51 (2d Cir. 1939). Similarly, Rosenfeld,
Meyer & Susman v. Cohen, 191 Cal. App. 3d 1035 (1987), involved the dissolution of a law
firm. The court held that, in breach of their fiduciary duties, one set of partners (the “RMS”
partners) withheld partnership revenue from a second set (the “C&R” partners). Separation of

the monies involved was complicated by the fact that some revenue stemmed from post-



Case 2:04-cv-00139-DAK-BCW  Document 522  Filed 04/23/2008 Page 11 of 26

dissolution work (to which, like SCO, only the RMS partners were entitled) and pre-dissolution
work (to which, like Novell, the C&R partners were entitled). Given the fiduciary relationships
involved, the trial court placed the burden of apportionment on the RMS partners, with doubts

decided against them. The appellate court affirmed:

The position of RMS was not unlike that of other trustees who fail
to keep proper records of the dates and amounts of receipts and
expenses; such fiduciaries have the burden of establishing that data
and, upon their failure to do so, a computation may be made on the
basis of gross receipts, even though that approach is unfavorable to
them.

Surely, where a fiduciary has a legal duty to allocate receipts
between those in which its beneficiary has some interest and those
in which the beneficiary has none, and is fully and singularly
capable of making that allocation but fails to do so, a court is
justified in calling upon the fiduciary to bear the burden of
differentiation at trial . . . .

Except for a few accounts, for which RMS did prove that
percentage fee receipts were the product of post dissolution work,
RMS failed to bear its burden at trial. As a result, the trial court
correctly used the balance of the percentage fee income as the base
for allocating the partners’ shares.

Id. at 1051-52. This shift of the ordinary burden of proof allocation reflects a bedrock principle

of the law of fiduciary relationships:

The rules of law that were applicable in the taking of the
accounting may be briefly stated:

When the defendant is an accounting party, and stands as one
occupying a fiduciary relation toward the plaintiff, because of
money or property intrusted to him, the burden is upon him to
show that he has performed his trust and the manner of its
performance. He owes this duty because of the confidential
relation he bears to his principal, and because he is presumed to
know how he has performed his duty. He must therefore prove
any allowances or credits that he may claim to have made on
behalf of his principal. . ..

It follows as a corollary to these principles that the duty to account
is not fulfilled by a mere general statement that the money was
expended for the principal’s benefit or business, or by a general
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denial that any of the principal’s money was taken for the personal
use of the trustee. Such statements are but the conclusions of the
witness, and afford no reasonable opportunity to the principal to
test the fact or the propriety of the expenditures, and give the court
no basis for determining from the facts of each transaction whether
the trustee has faithfully performed his duty.

Wootton Land & Fuel Co. v. Ownbey, 265 F. 91, 99-100 (8th Cir. 1920) (internal citations to
various treatises omitted).>

SCO has attempted to distinguish these cases by inventing a distinction between
uncertainty caused by the mingling of revenue from multiple sources (e.g., the new and old
business in RMS) and uncertainty caused by the mingling of revenue within one source (e.g., the
Microsoft SCOsource license). (SCO’s Reply Memo. in Further Support of SCO’s Motion /n
Limine Regarding Apportionment of 2003 Microsoft and Sun Agreements, filed September 4,

2007, PACER No. 449, at 3.) Nothing in these cases supports such a distinction, however, and

3 See also Confederated Tribes of the Warm Springs Reservation of Or. v. United States,
248 F.3d 1365, 1371 (Fed. Cir. 2001) (“The court was also wrong to refuse to award damages on
the ground that any award would be speculative. It is a principle of long standing in trust law
that once the beneficiary has shown a breach of the trustee’s duty and a resulting loss, the risk of
uncertainty as to the amount of the loss falls on the trustee.”); Kim v. Fujikawa, 871 F.2d 1427,
1430-31 (%th Cir. 1989) (“In determining the amount that a breaching fiduciary must restore to
the Funds as a result of a prohibited transaction, the court should resolve doubts in favor of the
plaintiffs.” (internal quotation and citation omitted)); Donovan v. Bierwirth, 754 F.2d 1049, 1056
(2d Cir. 1985) (“The burden of proving that the funds would have earned less than that amount is
on the fiduciaries found to be in breach of their duty. Any doubt or ambiguity should be
resolved against them. This is nothing more than application of the principle that, once a breach
of trust is established, uncertainties in fixing damages will be resolved against the wrongdoer.”);
Leighv. Engle, 727 F.2d 113, 138-39 (7th Cir. 1984) (“[T]he burden is on the defendants who
are found to have breached their fiduciary duties to show which profits are attributable to their
own investments apart from their control of the Reliable Trust assets . . . . [W]hile the district
court may be able to make only a rough approximation, it should resolve doubts in favor of the
plaintiffs.”); In re Unisys Corp. Retiree Med. Benefits Litig., MDL No. 969, 2000 U.S. Dist.
LEXIS 22347, at *15 (E.D. Pa. Apr. 25, 2000) (“[O]nce a plaintiff has established breach and
resulting harm, the breaching fiduciary has the burden of resolving any uncertainty pertaining to
the extent of that harm.”) (Ex. A hereto); Kennard v. Glick, 183 Cal. App. 2d 246, 250-51 (1960)
(“An agent who fails to keep an account raises thereby a suspicion of infidelity or neglect,
creates a presumption against himself, and brings upon himself the burden of accounting to the
utmost for all that has come into his hands; and in such case every doubt will be resolved against
the agent, and in favor of the principal . . . .); Roth v. Sawyer-Cleator Lumber Co., 61 F.3d 599,
602 (8th Cir. 1995) (“To the extent that there are ambiguities in determining loss, we resolve
them against the trustee in breach.”).
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