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Plaintiff/Counterclaim-Defendant, The SCO Group, Inc. (“SCO”), respectfully submits
this Memorandum in Opposition to the Motion of Novell, Inc. (“Novell”’), for Summary
Judgment on Its Fourth Claim for Relief, -

PRELIMINARY STATEMENT

Novell seeks summary judgment on its f(.)urth counterclaim, concerning SCO’s rights
under the amended 1995 Asset Purchase Agreement (“APA”) with respect to certain agreements
SCO executed in 2003 or 2004 with Sun Microsysteﬁls, Inc. and Microsoft Corporation (the
“Sun” and “M-icrosoft” Agreements) and several other counterparties as part of its SCOsource
program (the “SCOéource Agreements”). |

SCO recognizes this Court’s prior summary judgment ruling as controlling for these
. purposes-and presents its arguinents herein accordingly. Even under that ruling, however, Novell
is not éntitled to any &eclaration that SCO entered into the Sun, Microsoft, or SCOsource
Agreements without authority. The Agreements fall within SCO’s right to enter into SVRX
~ licenses and “amendments” of SVRX Licenses “as may be incidentally involved through its
rights to sell and license UnixWare,” the brand name for the latest version of UNIX System V.
Novell also is estopped by its prior cc;nduct and statements from asserting the rights on which it
herc.sccks a declaration (which relief Novell notably did not seek on summary judgment when it
filed those general motions last year). Further, there is no need for the Court to -get involved in
rendering such a declaration at this time.

The linchpin of Novell’s argument that th¢ SCOsource Agreements concern only
“SVRX"” rights — and not UnixWare rights — as those i:enns are used in the APA is Novell’s

unsupportable and inaccurate assertion (at 5) that “[firom start to finish, SCO never claimed

.
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SCOsource had anything to do with SCO’s UnixWare derivative rights, and any attempt by SCO
to recast SCOsource now should fail.” From the very beéinning SCO was concerned that
technology had been taken from its OpenServer and UnixWare UNIX producté and improperly
used in Linux, and the contemporaneous documents — belying Novell’s allusions to any SCO
attempt to “recast” its concerns at the time - show that to be true.

Novell cites SCQO’s general allusions to “UNIX” and “UNIX System V” at the time;
UnixWare is the name for the most recent version of UNIX System V, and UnixWare and

OpenServer are both “UNIX” and specifically “UNIX System v operating systems. Prior to

this litigation Novell itself acknowledged in its own Guide to UnixWare that UnixWare is a
“version of UNIX System V.” The documents reflecting SCQ’s concerns at the outset and
pendency of its SCOsource program repeatedly show that SCO Qas focused on UnixWare and
OpenServer technology in Linux and on UNIX in general.

In addition, Novell’s motion for summary judgment raises the following questions — and

the answers provided in this memorandum:

* s any contract that “relates” to SVRX an “SVRX License”? No — and the Court has

not so held. Instead, the contractual language must constitute a “license” for SVRX
releases listed in the APA. In addition, the presence of such language does not render

the contract an “SVRX License” in its entirety.

- Are the SCOSource Agreements “SVRX Licenses” that SCO lacked the authority to
execute? No. In significant part they are releases of claims that SCO had the right to

putsue if it so chose, and therefore had the right to release. Any parts of the

agreements that constituted a license are entirely different from the “SVRX Licenses”

I
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referenced in the APA, and instead equivalent to the licenses for the use of

UnixWare-based binary distributions which SCO had the authority to execute.

¢ Are the Sun and Microsoft Agreements “SVRX Ticenses”? Even under this Court’s

prior syummary judgment ruling, only a tertiary part of one of the five principal
components of the Microsoft Agreement is a “license” relating to releases listed in the
APA. Only a secondary part of one of the four principal components of the Sun

Agreement is such a “license.”

o  Were the “SVRX License” parts of the Sun and Microsoft Agreements entered into
“incidentally” to UnixWare? Yes. SCO had the authority to license UnixWare (the
latest version of UNIX System V) with SVRX prior products (the older versions of
UNIX System V) listed in the license. That was Novell’s practice at the time of the

APA and Santa Cruz’s and SCO’s practice thg_rggfter, at Novell’s behest. Other
evidence confirms the incidental and secondary nature of the SVRX components of
the Sun and Microsoft Agreetnents. |
In fact, in the decade prior to this litigation, Novell Mg-a.sserted any supposed anthority to
approve UnixWare licenses that included SVRX prior products. Novell failed to aésért any such
rights or to object even when SCO informed Novell of the proposed SCOsource program and
had several discussions with N6v¢1_1 about the brogram. Instead, Novell told SCO it had no
interest in the program and declined any participation. -
Contrary to Novell’s efforts to avoid or twist the facts and to the main points that underlie
Novell’s atguments, the following is true: |
First, the discussions between SCO and Novell iﬁ the fall of 2002 directly undercut — and
in fact estop — the relief Novell seeks. Such estoppel arises oﬁt of Novell’s entire course of

performance since 1995, SCO approached Novell, explained the proposed SCOsource program,

3
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asked Novell to help clarify its rights, and invited Novell to participate in the program on the
grounds that the enforcement of SCO’s rights against Linux users might increase or slow the
decrease of Novell’s legacy UNIX ﬁinary-royalty stream of revenue. In response, Novell did not
assert (or even intimate any grounds for asserting) any of the rights it now asscrté after Vthé.fact.
There was no suggestion ~ including in the internal reports made bj Novell’s own in-house
counsel — that SCO did not have the right to undertake the SCOsource program or that Novell
would have to approve any such SCOsource agreements. In fact, the Novell lawyer with whom
SCO had several discussions before launching the program admitted that Novell was faiﬂy ‘
apprised of the program at the time of the discussions. SCO reasonably proceeded with the
program, and Novell asserted its alleged rights only many months later.

.. ..Second, as.noted above, contrary to Novell’s core argument that SCO’s concerns with the
unauthorized use of “Unix Systen} V” technology in Linﬁx could not have pertained to
UnixWare, UnixWare is the latest version of UNIX System V, not some entirely new and
unrelated product. The APA distinguishes between the two operating systems and the.
SCOsource Agreements refer to both, but Novell’s efforts to try to create éome fine distinction
between them for purposes of analyzing public staterents regardiug_“UNIX” téchnology is’
unavai]iﬁg. In referring to its “UNIX” or “UNIX System V> or “SVRX” rights, SCO was
including the most current version of UNIX Syétem V, UnixWare and OpenServer.

If there were any doubt, the record shows that SCO structured the SCOsource
Agreements as UnixWare binary licenses and directly baséd thé pricing for those Agreements on
such UnixWare licenses. Similarly, the textual and extrinsic evidence dcrﬁonstrate that the

licensing of UnixWare technology, and the multiple provisions that are not “licenses” at all, are

As AL
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at the forefront of both the Sun and Microsoft Agreements:

STATEMENT OF FACTS

L. UNIX AND UNIXWARE

L. UNIX is a computer operating system originaliy developed in 1969 by Bell Labs.
(Novell’s Amended Counterclaims (Sept. 25, 2006), Docket No. 142, 1 6.} Since then, multiple
versions -of UNIX have been developed as a result of the licensing of the UNIX technology. (Id.

9 7; Ex. 1.) UNIX System V (or “SVRX”) is the name for the versions of UNIX developed by

‘AT&T and UNIX System Laboratories (“USL”) in the 1980s and early 1990s. {Novell’s.
Amended Counterclaims § 7; Ex. 2.)

2. UnixWare is the brand néme for the more recent versions of UNIX Systein V developed

| . and licensed in the early 1990s by USL and lNoAveli,A and thereafter by The Santa Cruz Operation,
Inc. (“Santa Cruz”) and SCO. (Exs. 3, 4.) By way of example, Novell’s own UnixWare sales

" binders include the following descriptions of UnixWare: -

e “UnixWare’s Competitive Advantages: Most advanced Sysiem V UNIX
available on industry standard hardware.”

® “Novell’s UnixWare 2 is the culmination of more than 25 years of research,
development, and field experience, All commercial UNIX system offerings are
direct descendants of this effort.”

. “Létest implementation of UNIX SVR4.2 MP Technology.”

® “As the latest generation of UNIX SVR 4.2 with SVR4.2 MP, UnixWare 2 is
- certainly a strong candidate for a wide variety of goverhment application needs.”

¢  “UnixWare 2 is a full UNIX System v operating system which has incorporated
specific NetWare functionality.” ,

R R0 N
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* “As far as we are concerned, there doesn’t seem to be a case to go for another
UNIX from anyone else while we have such a cost-effective SVR4 product as
UnixWare.”

¢ “Advanced SVR5 SMP operating system.”

¢ “Powerful, scalable, reliable and open UNIX SVRS5.”

3. Additional evidence confirms that when UnixWare was devolopcd in the early 19905,' it
was the latest .version of UNIX System V, Releases' 4.2 and 4.2 MP and thus included that prior
téchnolog’y, and in turn prior SVRX technology. (Exs. 3, 10.) The producf was called UnixWare
beoause it was to be a combination of those latest releases of the UNIX Syotom V source code
and some components of Novell’ s NotWare source code. (Ex. 3.) The first rcleases of
UnixWare contain all or virtnally all of the technology included in SVR 42 and SVR 4 2 MP

| and all of the important techndlogy. (Exs 3,4; Ex. 56 ‘j[ 4, Ex 87 ‘i[ 3. )

4, In 1995 under the Asset Purchaso Agreement (“APA™ between the companles Novell
sold the UnixWare business to Santa Cruz, including all of the source code, licenses, and
royalties, as well as intellectual property rights associated with UnixWare. (Ex. 5 §§ 1.1,
1.3(a)(i); Schedule 1.1(a).) The core members of Novell’s UNIX licensing group became
employees of Santa Cruz in that company’s UNIX licensing groﬁp. (Ex. 6 9 12—14; Ex.7 991 8-
0) : .

5. Santa_ Cruz releaéed several subsequent versions of UnixWafe, including multiple
vcroions of each of UnixWare Release 2 and UnixWare Release 7. (Exs. 19, 20, 85, 86.) After
SCO acquircd the UnixWare business from Santa Cruz in 2601, SCO releasod sub.soquent'

versions of UnixWare Release 7. (Exs. 85, 86.) Under the 2001 transfer of assets, the core
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members of Santa Cruz’s UNIX licensing group became employees of SCO in that company’s
UNIX licensing group. (Ex. 6 '][‘][ 12-14; Ex. 7 4 6, 3-9) |
6. All of the releases of UniiWare subsequent to Noveil‘é transfer of the business are also
versions of UNIX System V. (See, é.g., Ex. 3; Ex. 4; Ex. 8 at 158; Ex 9 at 239-43; Exr. 10 at
16.) All of the significant tec]:mdlogy from the prior versions of SVRX is included in UnixWare,
and UnixWare would not operate without its SVRX components. (Ex. 49 S 3,-4; Ex. 56 44 3,
4.) UnixWare supports the newest industry-standard hardware and is a high~perfo;mance,
scalable, and reliable operating systerﬂ. (Exs. 3, 4; Ex. 4999 3, 4; Ex. 879 4.
IL THE LICENSING OF UNIXWARE
7. 7 AT&T, USL, Novell, and Santa Crui licensed the source code for UNIX products to
Original Equipment Manufacturers (“OEMs”) who used the source code to dévelop their own
versions of UNIX that they then distributedrin binrary format on their hardware. (Novéll .
Meémorandum in Support of its Motion for Partiél Summary Jﬁdgment oﬁ its Fouith Claim for -
Relief (Dec. 12, 2006), Dockef No. 175,91 18, 20-21.) Such OEMs paid a one-time fee fbr the
internal use of the source code on designated CPUs, a one-time distribution fee, and ongoing
royalties for each distributed binary copy of their UNIX version. (Id. 99 18, 20-21, 23.)
g. In lfcenéing UNIX products, AT&T, USL, and Novell also .often licensed, as a matter of
standard practice, the same righté withr respect to the older products that predated the licensed
prorduct. (Ex. 11 §26; Ex. 12 1 22; Ex. 139 12.). Those “Prior Products” were identified as such
* in the license for each licensed product. (Id.) A licensee who execute;i a license for SVR 4.2,
for exémple, also often received the same rights to the earlier versions of UNIX on which release

4.2 was built. (Ex. 1 at 33.) Once UnixWare was developed, Novell continued to license
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UnixWare products {vith the séme rights to fhe SVRX prior products. (See, e.g., Exs. 14 at 27,
15 at 26.) | |

9. Indeed, after it acquired the UnixWare business from Novell in 1995, Santa Cruz adopted
for its UnixWare licenses the same approach that Novell had used for its Unime:e licenses.
Santa Cruz did so with Novell’s guidance, knowledge and approyal. (Ex. 16 at SCO1299955-56,
SCO01299962; Ex. 27 at 282-83; Ex. 49 §9; Ex. 56 § 6.y Under the Statement of Work for the
transition of UNIX licensing from Novell to Santa Cruz, the parties agreed that Santa Cruz
would follow Novell’s licensing approach, except for a change in the name of the licensor from
Novell to Santa Cruz. (Ex. 16 at SC01299955-56, SC(01299962.)

10. As Novell had done, as a matter of standard practice, Santa Cruz also often granted the

.. licensee a license to the older versions of UNIX, including,numero;ls releases of SVRX. (Ex.
17; BEx. 18  8.) OEM licensees paid AT&T, USL, Novell, or Santa Cruz licensing fees for the
licensed product only; licensees who requested the inclusion of a'list of prior products in their
UnixWare licenses did not have to pay any additional fees for those products. (See, e.g., Bx. 15
at SCO1039897; Ex. 19 at SCO1042612; Ex. 20 at SCO1040469.)

11. In 1995 and 1996, for example, Santa Cruz licensed UnixWare 2.0 and 2.1 to vatious
licenses. A standard UnixWare 2.0 ]icénse included a one-time fee of $375,000 for the right to
use the UnixWare 2.0 source code. (Ex. 19 at SCO1042590.) As Novéll had done, Santa Cruz
included for many UnixWare 2.0 licensees a listing of SVRX prior products at no z;dditional ]
cost.. (See, e.g., Ex. 15 at SCO1039897, SC0O1039921; Ex. 20 at SC01040469, SCO1040491;

Ex. 21 at SCO0977766.)
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12.  The $375,000 list price for a UnixWare 2.0 license with Unisys that licensed the SVRX
prior products, for example, was the same as the price for a contemporaneous UnixWare license
with Alps that did not list the SVRX prior products. (See, e.g., Ex. 19 at SC01042612; Bx. 15at
SCO1039897; Ex. 20 at SCO1040469.)

13.  AT&T, USL, Novell, and Santa Cruz granted rights to the prior products to facilitate the
developm;ant.by licensces of their versions of UNIX based 01; the most recent licensed product
and as an assurance to the licensee that fhey had the rights to aﬁy of the technology included in
that licensed product, including technology previously released in the prior products. (Ex, 49

1 8; Ex. 56 6.) Santa Cruz granted customers such rights in. UnixWare licenses as recently as
1997 apd 1998, when Santa Cruz started licensing UnixWare as a packaged product. (See, e.g.,

. Ex. 17; Bx. 499 9; Ex. 56  6.). '

14, By the late 1950s, Santa Cruz came to license UnixWare to distributors as a “packaged
product,” or product in binary foﬁn'at that was ready for distribut'ién to end-users without further -
development. (Ex.5174; Ex. 56 19; Ex. 87 6.) The UnixWare licenses with such distributors
- did not grant rights to the SVRX prior products because distributors meréIy replicated and
distributed the packaged product as is. (Id.)

III.  ROYALTIES FROM UNIX LICENSES

15. Novell, Santa Cruz, and SCO received fees and royalties that UnixWare licensees paid _
for the rights they obtained under their UnixWare Iiccnsels. (Ex. 5 § 1.2(b), Schedule 1.2(b).)
The APA requires SCO to remit to Novell ‘;SVRX Royalties” as defined in the APA, less a 5%
administrative fee of such Royalties. (Id. § 1.2(b).) The APA gave Novell the right to conduct

audits of Santa Cruz and SCO regarding the payment of such Royalties. (Id.)
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16. As Novell acknowledges, SCO has the right to enter into amendments of SVRX Licenses
and to enter into new SVRX licenses “as may be incidentally involved through its rights to sell
and license UnixWare software.” (Ex.5 § 4.16(b); Ex. 22 § J.)
17.  The word “incidentally” is not defined in either the APA or its Amendments. Novell’s
former General Counsel admitted that he has no view “as to what it means for Santa Cruz to
license SVRX source code incidentally to UnixWare,” and that he thinks the word “incidentally”
is “ambiguous” and “not terribly precise.” (Ex.23 at 79.)
18.  Similarly, as a company, Novell declined in discovery to take any affirmative position on
the meaning of the word “incidentally” in Amendment No. 1. Instead, Novell testified that it
“doesn’t seem to be a term that needs more explanation™ and that Novell “would probably just go
__to a dictionary and get the language out of that.” (Ex. 24 at 78.) On whethex the word
incorporates the prﬁctice whereby the owner of Unix or UnixWare technology would license
“older vérsions of Unix whenever it licensed the most recent version of Unix,” Novell testified . _.
that it did not have any “knowledge” or “view” on that “one way or the other.,” (Id. at 79.) In
training sessions that followed the closing of the APA, Novell itself communicated to members
of the UNIX licensing group that the inélusion of SVRX prior products in UnixWare licenses
was permitted as incidental licensing of SVRX. (Ex. 49 11.) |
19.  Santa Cruz did not remit to Novell any of the fees or rqyalties that Santa Cruz received
_from any of the UnixWare licenses that Santa Cruz had acquifed from Novell in 1995 or into
which Santa Cruz entered aﬁér 1995, (Ex. 25 at 224; Ex. 26 at 147.) Novell never asked or
suggested to Santa Cruz that it should remit any portion of the fees or royalties that Santa Cruz

received under any UnixWare license even where SVRX prior products were listed as part of
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those licenses. (Ex. 13919, 10, 12; Ex. 27 at 282-83; Ex. 51 Y49, 13.) Novell held an equity
position in Santa Cruz until 1999, and a Novell executive was a member of Santa Cruz’s Board
of Directors for every year between 1995 and 2000. (Exhibit A to Novell Reply Memoranduin
in Sllpp()l‘t of its Motion for Summary J ud;gmerit on SCO's First Claim for Slander of Title and
Third Claim fof Spécific Performance (May 25, 2007), Docket No. 338, §47.) Novlell never
asked or suggestéd t(-) Santa Cruz that it should undertake to allocate to the SVRX prior products
any value of the fecs or royalties that Santa Cruz received under any UnixWare license granting -
rights to such older versions. (Ex. 13 ﬁ[‘][ 0, 10, 12; Ex. 27 at 282-83; Ex. 51 Q] 9, 13.) That was
true even though Novell new that Santa Cruz was listing SVRX prior products with its
UnixWare licenses because Novell had communicated to Santa Cruz that Novell’s practice in

. that regard should be continued. (See J9-11, above.)

20.  In 1998, Novell conducted an andit of Santa Cruz to ensure that Santa Cruz was remitting
to Novell all of the royalties to which Novell was entitled under the APA and that Sarita Cruz
was keeping royalties that Santa Cruz was entitled to under the APA. Novell knew at that time
that SCO was licensing UnixWare with prior products listed just as Novell had done, because
that was discussed and agreéd pursuanf to the implementation-of Santa Cruz licensing at the time
of the transfer. (See {f 9-11, above.) In the 1998 andit, Novell did not ask Santa Cruz to
produce any information regarding the fees and royalties that Santa Cruz received under its
UnixWare licensing business. (Ex. 51 {79, 13) In the 1998 audit, Novell did not asi{ or suggest
to Santa Cruz that it should undertake to allocate to the older versions of SVRX any value of the
fees and royalties that Santa Cruz received under any UnixWare license granting rights to such

older versions. (Id.)
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