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IN THE UNITED STATES DISTRICT COURT
DISTRICT OF UTAH, CENTRAL DIVISION

JEFFREY VERNON MERKEY PLAINTIFF JEFFREY VERNON

Plaintiff, MERKEY'S RESPONSE TO
PETROFSKY'S OBJECTIONS
TO WELLS ORDER

VS.

Case No: 2:05-cv-521 DAK
Honorabile Dale A. Kimball
Honorable Magistrate Warner

AL PETROFSKY a.k.a. SCOFACTS.OR, et. al.

Defendant.

The following response is submitted to the Court regarding the objections of Petrofsky
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to the order and recommendations of Judge Warner.

STATEMENT OF FACTS

1. On June 22, 2005 a verified petition was filed with the US District Court. Contained
within the petition was a statement that the Novell Settlement Agreement was “filed
under seal’. The agreement was subsequently attached as Exhibit 2 to the
complaint.

2. The Clerk of the Court accepted the filing, ptaced whiteout over the words “filed
under seal”, then directed Plaintiff to obtain a sealing order from Judge Kimball to
place the exhibit under seal. The Petition clearly stated the exhibit was to be “filed
under sea!”. The Local rules clearly state that sealed exhibits should contain a
cover sheet and be filed under seal.  The Local rules, and specifically local rule

DUCIivR5-2 states:

(d) Procedure for Filing Documents Under Seal. Documents ordered sealed by the court

or otherwise required to be sealed by statute must be placed unfolded in an envelope
with a copy of the cover page of the document affixed to the outside of the envelope.
The pleading caption on the cover page must include a notation that the document is

being filed under court seal. The sealed document, together with a judge's copy

prepared in the same manner, must be filed with the clerk. No document may be
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designated by any party as Filed under Seal or Confidential unless:

(1) it is accompanied by a court order sealing the document;
(2) it is being filed in a case that the court has ordered sealed; or

(3)it contains material that is the subject of a protective order entered by the
court.

(4)(e) Access to Sealed Cases and Documents. Unless otherwise ordered by the
court, the clerk will provide access to cases and documents under court seal
only on court order. Unless otherwise ordered by the court, the clerk will
make no copies of sealed case files or documents.

(f) Disposition of Sealed Documents. Unless otherwise ordered by the court,
any case file or documents under court seal that have not previously been
unsealed by court order will be unsealed at the time of final disposition of the

case.

Although the document was not in an envelope, it did contain a cover sheet and the
Petition clearly stated the document was to be “Filed under Seal”. The materials in
the Court's File amply demonstrated Plaintiff intended and attempted to place the
exhibit under seal. The Local rules also state the clerk of the Court may not COPY
sealed materials, and this includes copying them onto the electronic docket of the

Court, which was clearly done unintentionally, and in error.

. Due to a filing error on the part of both the Plaintiff and the Clerk of the Court, the
exhibit was scanned onto the electronic docket IN ERROR, and placed on the docket

for a short period of time. Subsequently, Al Petrofsky of SCOFACTS.ORG posted

the exhibit to SCOFACTS.ORG, Groklaw.com, and LWN.NET. The following day,
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the Court issued an order sealing the exhibit. The exhibit was available for a short

period of time.
4. Petrofsky was notified by Judge Kimball's law clerk in an email exchange that the
document was confidential and sealed. Over the next several months, Petrofsky

engaged in an email exchange with Novell, Plaintiff, and others and was notified by

all the parties the document was confidential. Despite this, Petrofsky continued to
disregard the wishes of the parties and has been distributing the document for over a
year on the internet. Petrofsky has admitted to these actions in his declaration and
objections.

5. In September and October of 1998, Elisabeth Blattner, Attorney for Novell was
notified by Plaintiff that Novell employees were actively breaching the agreement by
sending emails to customers, clients, and business associates of Plaintiff making
claims Plaintiff “is in possession of stolen Noveli source codes,” “is a liar thief and
saboteur”, “engaging in business with plaintiff will subject anyone to legal action from
Novell” and other tortious tactics intended to interfere with Plaintiff's business
relationships and interests, all of which violate the Novell settiement agreement. In

response, Novell sent an internal announcement to Novell employees instructing

them to cease any such activities. Novell subsequently stated a position to Plaintiff
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they did not consider their employees statements “official announcements” from the

company in their unofficial capacities, even though these employees sent such
emails from Novell email systems and addresses. To correct the harm caused by
their employees, Elisabeth Blattner negotiated a subsequent agreement that granted
to Plaintiff the right to disclose A). That the causes of action were dismissed for the
sexual harassment and trade secret litigation and that B) the language relative to the
mutual general release could be disclosed on a need to know basis to those
individuals who had concerns about the broad scope of the release from all
obligations granted under the settlement agreement in order to explain the boundries
of Novell's claims over Plaintiff, which based upon the language were confined solely
to an injunction prohibiting possession of Novell's source code. The specific
language released Plaintiff from any and all trade secret claims for intangible
information not specifically addressed in the permanent injunction, releasing Plainitff
from any and all confidentiality obligations regarding Novell's trade secrets, and
contained a covenant not to sue, granting to Plaintiff to the right use all intangible
knowledge and a patent cross license, since the parties agreed to a mutual general

release of “all past present and future obligations, whether known or known and all

causes of action” with the exception of the narrow language pertaining to NetWare
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