Case 2:05-cv‘21-DAK Document1 Filed O%/ZOOS Page 1 of 62

Jeffrey Vernon Merkey

FILED
1058 East 50 South Us. p
Lindon, Utah 84042 ISTRICT CoURT
Telephone: (801)427-3547 7005 1 .
Facsimile: (801)427-3547 BIN21 P oy 28
Plaintiff DISTRICT GF UTAH
B r:,ﬁ_,__m:___nm

IN THE UNITED STATES DISTRICT COURT EPUTY CLERK

DISTRICT OF UTAH, CENTRAL DIVISION
JEFFREY VERNON MERKEY VERIFIED COMPLAINT
Plaintif,
VS, 4

. Kimball

BRUCE PERENS a k.a. OSRM Sadge roE. Civil
PAMELA JONES a.k.a. GROKLAW.COM,  DATE STAMP: 06/21/2005 @ 16:29:15
a.k.a. OSRM ' ~ CASE NUMBER: 2:05CV00521 DAK
and GROKLAW.NET |

GRENDEL a.k.a. PAGANSAVAGE.COM
MATT MERKEY a.k.a MERKEY.NET
BRANDON SUIT a.k.a. MERKEY.NET
JOHN SAGE a.k.a. FINCHHAVEN.COM
MRBUTTLE a.k.a. IP-WARS.NET
SLASHDOT.ORG

DOES 1 through 200,

Defendants.

Plaintiff complains of the above named Defendants and for causes of action

against them, allege as follows:
NATURE OF THIS ACTION

1. This is a federal civil rights action pursuant to 42 U.S.C. § 1983 and § 1988,

and the federal constitutional provisions and statutes referred to herein, by
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Jeffrey Vernon Merkey ("Merkey") against the named Defendants (sometimes

hereinafter collectively referred to as "Defendants").

2. Plaintiff seeks compensation from Defendants in the form of special, general,
consequential, and punitive damages — except as prohibited by law — including
the attorney’s fees and costs reasonably incurred in the prosecution of this

action.

3. The damages Plaintiff seeks from Defendants are the proximate, direct and
consequenﬁal result of Defendants’ willful, and/or malicious, and/or intentional,
and/or reckless and/or deliberately indifferent actions and/or omissions,
individually or in concert with others, which violated Plaintiffs’ federal
constitutional and statutory rights including — but not limited to — their conduct

in:

A. Unlawfully depriving, and conspiring to deprive, Plaintiff of his well-
established federal constitutional and statutory rights to freely associate,
to exercise ﬁis religious beliefs and practices, to enjoy his rights to
privacy, and his rights to enjoy the due process and equal protection of
law and the equal application of the law, without intrusion or interference,
his freedom of speech, and his right of expressive association by
conspiring to murder and/or threatening to murder Plaintiff, enlisting

and/or soliciting others to murder plaintiff, intentionally inflicting

emotional distress upon Plaintiff and advocating through public Internet
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postings and websites that Plaintiff commit suicide, in stealing Plaintiff's
identity on the public Internet and posting comments and emails which
defame him, in engaging in slander of title of Plaintiff's intellectual
property, and in publicly defaming Plaintiff and tortiously interfering in

Plaintitfs career and business and cultural relationships;

B. Unlawfully harassing, intimidating, threatening, and otherwise
substantially burdening the Plaintiff in the exercise their fundamental
religious beliefs, freedom of speech, and the right of expressive
association, by conspiring to murder and/or threatening to murder
Plaintiff, enlisting and/or soliciting others to murder plaintiff, intentionally
inflicting emotional distress upon plaintiff and advocating through public
Internet postings and websites that Plaintiff commit suicide; and in
stealing Plaintiff's identity on the public Internet and posting comments
and emails which defame him, in engaging in slander of title of Plaintiff's
inteliectual property, in publicly defaming Plaintiff and tortiously

interfering in Plaintiffs career and business and cultural relationships;

3. Plaintiffs assert that Defendants’ conduct 'challenged herein, has and/or
continues to deprive Plaintiffs of their well-established federal constitutional and
statutory rights to: (1) freedom of speech; (2) assembly; (3) anti-establishment

of religion; (4) free exercise of religion; (5) privacy; (6) due process, and (8)

equal protection of the laws, all guaranteed under the First Amendment, and/or
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Fourth Amendment, and/or Fifth and/or Fourteenth Amendment to the United
States Constitution, and/or the Religious Land Use and Institutionalized Persons
Act of 2000, 42 U.S.C.§200000 et seq., PL 106274, and/or 42 U.S.C. §199643,
and/or Religious Freedom Restoration Act, 42 U.S.C. §2000bb-1 et seq.; and
that each of the Defendants is personally and/or officially liable to the Plaintiffs
for their malicious, and/or intentional, and/or deliberately indifferent violations
and deprivations of Plaintiffs’ federal constitutional and statutory rights under

both Federal and Utah State Law.

4. Plaintiffs reserve their right to also assert additional, pendent claims against
Defendants for violating Plaintiffs’ rights under the Constitution and Laws of the

State of Utah.
JURISDICTION AND VENUE

5. This Court has jurisdiction to hear and determine Plaintiffs’ claims pursuant to
42 U.S.C. §§1983 and 1988; 28 U.S.C. §1331, 28 U.S.C. §1343, 28 U.S.C.
§§2201 and 2202; the First, Fourth, Fifth and Fourteenth Amendments to the
United States Constitution; the Religious Land Use and Institutionalized Persons
Act of 2000, 42 U.S.C. §2000cc et seq., PL 106273, the Religious Freedom

Restoration Act, 42 U.5.C. §2000 bb et seq.; and 28 U.S.C. §1367(a).

6. Defendants’ unlawful actions complained of herein occurred within this

judicial district via the public Internet located in Utah, making the venue of this

s/
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action in this Court proper pursuant to 28 U.S.C. §1391 (b){2). Additionally, the

known Defendants are diverse and do not reside within the State of Utah.

7. This Court has subject matter jurisdiction pursuant to 28 U.5.C. § 1332 in
that diversity of citizenship exists between the parties and the amount of the

controversy in damages claimed exceeds $75,000.

PARTIES
PLAINTIFF

8. Plaintiff Jeffrey Vernon Merkey (“Merkey”) is an individual who resides at

1058 East 50 South, Lindon Utah 84042.

9. Merkey is engaged in the software industry as a computer scientist. Merkey
has been awarded numerous patents by the United States Patent Office and is
regarded by the computer industry as one of Utah's preeminent computer

scientists.

10. Merkey has been recognized by the Utah Courts as an expért in computer
science. Merkey has served as a Chief Scientist of Novell and several large

computer companies during his career and is credited with creating some of the

most powerful, scalable, and performant technologies in the world.
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11. Merkey has been involved in Open Source Development relative to the Linux

Operating System and other platforms for almost 10 years.

12. Merkey’s contributions to Novell and other computer companies within Utah
and the computer industry at large has resulted in over 10 billion dollars in
revenue into the local Utah high tech community over his prestigious career and
in particular, the Utah Valley High Technology economy based on technology he
has created and/or patented which is held by Novell, the Canopy Group, and
dozens of other local high tech compahies as well as companies around the

world.

13. Hundreds of Millions of people use technology and/or technology which is
based on patents created by Merkey across the globe in a wide variety of

applications, operating systems, and network communications systems.

14. Merkey is an American Indian based upon his race, religion, and political
affiliation, and is a member of a Federally Recognized Tribe, Nation, or

Community of Indians.

15. PG Frau Margit Meuller, a German Citizen, is married to Merkey and they

reside in Lindon, Utah with their newborn son, Alexej Martin Merkey who was

born October 11, 2004 in Orem Utah.
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16. PG Frau Meulier was born in Stolzberg, West Germany, and has the German
equivalent of a Medical Practitioners or Doctorate Degree in Psychology,

Neurology, and Kienothology.

17. PG Frau Meuller has over 20 years of experience in the area of Child
Psychology, and has specialized during her entire career in treating children
with Downs Syndrome, mental retardation, and other severe social and mental
disorders in an attempt to provide counseling and therapy for these unfortunate
children who suffer from these disorders and their families in an attempt to
adjust them to what would be considered to be a more normal lifestyle. Frau
Meuller's patients are typically severe cases who have been given up on by
more traditional institutions and treatments and have been permanently
institutionalized due to severe social maladjustment, violence, psychotic

episodes, and sociopath tendencies.

18. Merkey and Meuller met at a non-profit Native American prison youth
counseling event funded by Merkey and the Utah Native American Church for
the benefit of Native American Children who are incarcerated at the Decker
Lake Correctional Facility. Merkey and the Utah NAC funds several groups who
provide counseling for troubled youth in the Utah Prison System. Meuller
regularly participates with these counseling groups and provides free
counseling to troubled children in nen-profit charity work with Merkey and other

prominent members of the Utah Native American Community. Merkey and

Meuller were married in a traditional Native American Wedding Ceremony on
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September 11, 2004 after co-habitating for almost a year in a traditional Native

American Courtship.
19. Both Merkey and Meuller or at present 45 years of age.

20. Frau Meuller is a member of the Church of Jesus Christ of Latter Day Saints
(Mormons”™) and participates in numerous non-profit programs with the

Mormons and local community.

21, Merkey is not a member of the Church of Jesus Christ of Latter Day Saints
and practices the ancient beliefs of Ani-yv-wi-ha, the traditional religion of his

culture and people.

22. Merkey is the presiding elder of the Utah Native American Church which is
incorporated as a non-profit Corporation Sole in good standing with the State of

Utah.

23. Although Native American Churches at times use peyote in their religious
rituals, Merkey and Meuller, and the majority of the members of the Utah Native
American Church do not use peyote as this is not the traditional religion of their
culture. Some of the Dine (Navajo), Ute, and Delaware Indian members of the
church do participate in these peyote ceremonies and use peyote as prescribed
by their unique cultures. By Church policy these ceremonies are hosted only on

the home Indian Reservations of specific members is who engage in this

3
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practice and can only be attended by Indians as defined under the 1994

amendments to the American Indian Religious Freedom Act. Merkey has on
many occasions made public statements discouraging peyote use by Native
Americans who do not use peyote as part of their traditional culture. These

statements have appeared in local articles and newspapers.

24. The Utah Native American Church charter is to support Native Ceremonies,
Public Pow Wows and events, counseling and rehabilitation for American Indians
incarcerated in the Utah and Federal Prisons, and donates over $100,000.00
per year to these programs. These programs include, but are not limited to,
purchasing turkey dinners for prison inmates for Thanksgiving and Christmas
for three prison facilities, repairing homes on local Utah Indian reservations
which require new roofs, clothing for children, medical services for the elderly,
food for impoverished families, and counseling and treatment services for Native
Americans both incarcerated and released from Utah Correctional Facilities,
including young people held in juvenile hall, and. in funding Native American Pow
wows and community social events, and promoting economic development in
Indian Nations by donating intellectual property and developing education
programs to increase core competency in advanced computer technology in
Native Communities. Almost all of the monies and assets dispersed and used by
the Utah Native American Church are personally donated by Merkey and his

business associates each year to these events from surpluses he obtains based

upon his income from the Computer Science industry.
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DEFENDANTS

25. Defendant Bruce Perens (“Perens”) is an Individual who resides at 1563
Solano Ave., Berkley, CA, 94707. Bruce Perens claims to be one of the principal
leaders of the Open Source Movement and the Linux Operating System
Movement. Perens make these claims in public speaking engagements and
through books, press interviews, Internet news articles, and is regarded by
many as the “Colonel” of Linux. Bruce Perens articles and interviews are
distributed widely across the Internet and the world, and are read widely by
hundreds of millions of people. Bruce Perens aiso serves on the Board of
Directors of a group called OSRM - the Open Source Risk Management Group,
and business entity that sells patent infringement insurance to commercial Linux

customers.

26. Defendant Pamela Jones (“Jones”) is an individual whose last known
whereabouts were 34 North Central Ave. in Hartsdale, New York. Jones is a
selt-appointed spokesperson for legal matters for the Open Source Movement
and for the Linux Operating System Movement. Pamela Jones writes articles for
the Groklaw website, and these articles are read by hundreds of millions of
people around the world. Jones is regarded as a right-wing legal reporter for
Open Source. At the times alleged in the complaint 'regarding the actions of
Pamela Jones, she was employed by OSRM as a legal reporting advisor — the

Open Source Risk Management Group.

/0
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27. Defendants Groklaw.com and Groklaw.net (“Groklaw”) are Internet websites
which are alter-egos of Pamela Jones and are operated by Pamela Jones and
hosted by the University of North Carolina. These websites are extreme right-
wing and, among other things, seem to predominantly promote messages of
hatred and violence directed against members of the Church of Jesus Christ of
Latter Day Saints (“Mormons”) , and against business entities who employee,
are funded by, owned by, or operated by Mormons. These websites also attack
other groups who support or espouse cherished beliefs or positive views of

Native American Society, Culture, and Spirituality.

28. Defendants Brandon Suit and Matt Merkey are individuals who operate and
run Merkey.net, an Internet website which “hacks” search engines on the
Internet through google spamming, google bombing, and other unlawful
practices designed to tamper with Internet hosting computers and search
engines. The address and location of defendants is believed to be within the

State of Florida, but is unknown at the present time.

29. Defendants Grendel and Pagan Savage.com is an internet website which
“hacks” search engines on the Internet through google spamming, google
bombing, and other unlawful practices designed to tamper with Internet hosting
computers and search engines. The address and location of defendants is

believed to be within the State of Colorado, but is unknown at the present time.

/7
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30. Defendants mrbuttle and IP-WARS.NET is an Internet website which
“hacks” search engines on the Internet through google spamming, google
bombing, and other unlawful practices designed to tamper with Internet hosting
computers and search engines and posts hate speech attacking individuals and
groups on the basis of race, religion, and cultural affiliation. The address and
location of defendants is believed to be within the State of California, but is

unknown at the present time.

31. Defendant John Sage is an individual who resides at 14224 Gien Acres
Road SW in Vashon, Washington 98070 and who operates the finchhaven.com
website. finchaven.com is an Internet website which “hacks” search engines on
the Internet through google spamming, google bombing, and other unlawful
practices designed to tamper with Internet hosting computers and search

engines.

32. Defendant slashdot.org is an far-right wing Internet news website that posts
libelous and defamatory content and is used by Open Source Community
members to anonymously post hate speech, death threats, threats to murder
and promotes and advocates acts of domestic terrorism within the United
States. The address and location of defendants is believed to be within the

State of California, but is unknown at the present time.

33. Defendants DOES 1 through 200 are individuals whose identities are not yet

known, but who acted in concert with the other named Defendants in violating
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Plaintiffs’ constitutional rights as alleged herein. The identities of these DOES
and their specific actions will be disclosed to the Court as they are made known

to Plaintiffs.

34. At all times referred to herein, Defendants, individually or in concert with
others, acted maliciously, and/or intentionally, and/or with deliberate
indifference to Plaintiffs’ federal constitutional and statutory rights described

herein and rights under Utah State Law.

35. The individual Defendants named herein are sued both in their official
capacities and as individuals for damages and punitive damages, and/or for

declaratory and prospective injunctive relief, as allowed by law.

FACTS COMMON TO ALL CAUSES OF ACTION

36. Plaintiffs reallege and incorporate the allegations of paragraphs 1 through

35 above, as if fully set forth herein.

37. The Linux Community (“Linux”} is a globally distributed community of
independent computer programmers who develop the Linux Operating System
over the public Internet and comprises members of countries around the world.
The Linux Operating System is controlled under a public license called the GNU

Public License or GPL (“GPL").

38. The Open Source Movement (“OSS”) is a globally distributed community of

/13
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independent individuals who promote development of open source computer
technology under the GPL. The OSS also includes the majority of the members

of the Linux Community.

39. Among other things, the OSS advocates that all computer technology
should be free, and should be accessible to all people around the world at no

charge and no cost.

40. Among other things, the OSS advocates the dismantling of alt intellectual
property laws that restrict the trade in free software, including the overthrow of
the US patent system, intellectual property laws, and the oyerthrow of the
European Union attempts to create a patent system to protect the intellectual

property rights of individuals, and computer technology companies.

41. Members of OSS and Linux routinely reverse engineer, misappropriate, or
by other means incorporate patented software methods, trade secrets, and
other protected intellectual property into their projects under the cause of
freedom to innovate, and in support of their socialist views that software should
be free and owned by the masses. These activities have resuited in lawsuits
and litigation from large computer companies around the world in an attempt to
protect their investments in development of computer technology as the result

of wide-spread theft of intellectual property by members of OSS and Linux.

42. Much of the activities of Linux and OSS have served to create a funneling

Y
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system allowing sensitive and advanced technology created by computer
technology companies in the United States to be illegally exported out of the

United States and into the hands of the citizens of other countries.

43. As a result of these activities, a large portion of US technology has been
unwittingly placed into the hands of various groups around the world, including

Al-Queda, and other groups who sponsor international terrorism.

44. As a result of these activities, a large portion of US technology has been
unwittingly ptaced into the hands of various groups around the world, including
radical governments and groups who sponsor and have used the technology in
support of the creation of weapons of mass murder and mass destruction

designed to murder American Citizens and their families.

45. As a result of these activities, a large portion of US technology has been
unwittingly placed into the hands of various groups around the world, and has
crippled and destroyed the commercial computer software technology markets
in the United States by destroying their ability to charge money for their

technology and has harmed the cause of commerce within the United States.

46. The beheading and murder of United States Citizens in iraq, Saudi Arabia,
and other countries have been videotaped, converted to MPEG and other
images for viewing on the public Internet through the use of OSS and Linux

software and computer technology developed and purloined by Linux and OSS
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members and illegally exported from the United States.

47. Companies which sponsor, endorse, and support OSS and Linux, and those
acting in concert as their advocates have been unwitting participants in
wholesale technology theft of United States developed technology and sponsors

of domestic and international terrorism.

48. Companies which sponsor, endorse, and support OSS and Linux, and those
acting in concert as their advocates have been unwitting participants in
wholesale technology theft of United States developed technology and sponsors
of efforts to undermine the Government of the United States and the economic
stability of computer technology development and industry within the United

States.

49. Companies which sponsor, endorse, and support OSS and Linux, and those
acting in concert as their advocates have been unwitting participants in
wholesale technology theft of United States developed technology and sponsors
of the creation of weapons of mass murder and mass destruction by the

enemies of the United States.

49. Companies who attempt to protect their rights to their intellectual property
by filing lawsuits against members of Linux and OSS are attacked publicly on
the public internet through a variety of means, including identity theft,
defamation, interference in their business and cuttural relationships, violation of

their rights of expressive association and freedom of speech, threats to murder

¢
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them, intentional infliction of emotional distress to the extent they take their own

lives, and Internet postings advocating they commit suicide.

50. Many of these methods employed by OSS and Linux Community members
to oppress and suppress public viewpoints they do not agree with, do not differ
in any way and in many cases resemble the same methods employed by
international terrorists to promote their causes, in that they advocate through
the posting of messages, emails, and public statements to Internet websites:
murder, violence, death, oppression, mob mentality, intentional infliction of
emotional distress, terror, defamation, identify theft, character assassination,
threats to murder or firebomb the homes of individuals, and threats to overthrow

governmental systems.

51. Although OSS and Linux both state goals and ideals which are attractive,
such as freedom to innovate, freedom to develop new technology, and free
access to software and computer technology, efforts by competing open source
efforts to develop or create new development communities are routinely
attacked publicly by OSS and Linux members through a variety of oppressive
means over the public Internet, such as threats of: murder, violence, death,
oppression, mob mentality, intentional infliction of emotional distress, terror,
defamation, identify theft, character assassination, threats to murder or

firebomb the homes of individuals, and threats to overthrow governmental

systems.
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52. Many of these activities fall within the definitions under the Patriot Act and
other Federal Legislation designed to protect the American People as acts of

domestic terrorism.

53. The Santa Cruz Operation (“SCO”} recently filed lawsuits in State and
Federal Court attempting to protect their intellectual property rights against
Linux and OSS and subsequently alleged that IBM and other companies had
participated in a scheme to steal it's intellectual property and place it into the

0SS and Linux movements.

54. As aresult of these filings, Perens, the leader of Linux and OSS, and
members of OSRM Pamela Jones and other members of OSS and Linux erected
websites and the public Internet in an attempt to undermine SCO's lawsuits and
claims through a variety of oppressive means over the public Internet, such as
threats of: murder, violence, death, oppression, mob mentality, intentional
infliction of emotional distress, terror, defamation, identify theft, character
assassination, tortious interference, negligent misrepresentation, threats to
murder or firebomb the homes of individuals, and threats to overthrow

governmental systems.

55. Not content to merely focus on the facts and claims of SCO and others
brought in Federal and State Courts, the named defendants aiso participated in
efforts to publicly attack not only SCO, but anyone in their view was considered

an enemy of their viewpoints and goals for OSS and Linux.
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56. Almost all of the companies, groups, and individuals attacked on the
Groklaw websites and by Pamela Jones are members of the Church of Jesus
Christ of Latter Day Saints (“Mormons”) , and against business entities who
employee, are funded by, owned by, or operated by Mormons. These websites
also attack other groups who support or espouse cherished beliefs or positive

views of Native American Society, Culture, and Spirituality.

57. During October of 2004, Mr. Merkey offered to purchase a fork of the Linux
kernel from Linux and OSS members for an internal Open Source project whose
intent was to support education and development of computer development
skills within Native American Communities. Mr. Merkey secured $50,000.00
from private contributors to fund and sponsor this project within the Cherokee

Nation.

58. This offer was originally suggested by Alan Cox, a Linux member who
proposed to Plaintiff that he might wish to consider offering a buyout of certain

Linux copyrights to support this project.

59. 0SS and Linux responded in a venomous manner to this proposal and while
many members accepted the proposal, Perens, OSRM, and Groklaw and those
actin.g in concert with them opposed it, and used their influence with OSS and
Linux members by posting messages through the public Internet to defame and

threaten Plaintiff through a variety of means, such as threats of: murder,
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violence, death, oppression, mob mentality, intentional infliction of emotional
distress, terror, defamation, identify theft, character assassination, tortious
interference, negligent misrepresentation, threats to murder or firebomb the

homes of individuals, and threats to overthrow governmental systems.

60. Perens posted Internet messages on LWN.net stating to Linux and OSS
members that “Merkey works for SCO,” and that “Merkey should be placed in a
file of people to be killed”. Merkey has not or ever worked for SCO or the

Canopy Group.

61. Perens made public statements to news reporters, in public speeches,
emails, and Internet postings “Merkey works for SCO” and “Merkey works for
the Canopy Group”.  Merkey has not or ever worked for SCO or the Canopy

Group.

62. Perens made public statements to Linux and OSS members, news
reporters, and in public speeches, “Merkey stole Novell's intellectual property”,

and that “Merkey contaminated Linux with Novell's Inteflectual Property.”

63. During the time period these events occurred, Jones and Perens were both

employed by or affiliated with OSRM.

64. Jones subsequently obtained a copies of sealed and public Court

Documents from sources unknown and posted them on the Groklaw website in a
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