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COMES NOW the plaintiffs, JEFFREY VERNON MERKEY, individually and as
parent and legal guardian of ALEXEJ MARTIN MERKEY a minor, MARGIT §
MUELLER MERKEY, individually and as parent and legal guardian of

ALEXEJ MARTIN MERKEY a minor and allege as follows:

I. PARTIES
1.1 The plaintiffs are residents of Lindon, Utah. The plaintiffs

reside within the jurisdiction of this Court.

1.2 The defendant Natural Selection Foods Manufacturing, LLC, is a
corporation organized and existing under the laws of the State of
california with its principal place of business, upon information and
belief, within the State of California. The defendant Natural
Selection Foods Manufacturing, LLC, is, therefore, a foreign
corporation and not a resident of the State of Utah. furthermore, the
defendant Natural Selection Foods, LLC is authorized to do, and in

fact does buginess in the State of Utah.

1.3 The defendant Natural Selection Foods, LLC, ig a corporation
organized and existing under the laws of the State of California with
its principal place of business, upon information and belief, within
the State of California. The defendant Natural Selection Foods, LLC,

ig, therefore, a foreign corporation and not a resident of the State

of Utah. furthermore, the defendant Natural Selection Foods, LLC is




R
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authorized to do, and in fact does business in the State of Utah.

1.4 The defendant Delta Airlines, Inc. is a Corporation organized and
existing under the laws of the State of Delaware with its principal
place of business, upon information and belief, within the State cof
Georgia. The defendant Delta Airlines, Inc. 1is, therefore, a foreign
corporation and not a resident of the State of Utah. furthermeore, the
defendant Delta Airlines, Inc. is authorized to do, and in fact does

businegs in the State of Utah.

II. JURISDICTION AND VENUE
2.1 This Court has jurisdiction over the subject matter of this
action pursuant to 28 USC 1332 (a) because be matter in controversy
exceeds $75,000.00, exclusive of costs, it is between citizens of
different states and because the defendants each have certain minimum
contacts within the State of Utah such that the maintenance of the
suit in this district does not offend traditional notions of fair

play and substantial justice.

2.2 Venue in the United States District Court for the District of
Utah is proper pursuant to 28 USC 1391(a) (2) because a substantial
part of the events or omissions giving rise to the plaintiffs’ claims
and caucses of action occurred in thisg judicial district, and because

defendants NATURAL SELECTION FOODS, NATURAL SELECTION FOODS

MANUFACTURING and DELTA AIRLINES were subject to personal
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jurisdiction in this judicial district at the time of the

commencement of the action.

IIT. GENERAL ALLEGATIONS

The Outbreak
3.1 E. coli 0157:H7 outbreaks associated with lettuce or spinach,
specifically the "pre-washed" and "ready-to-eat™ varieties sold under
various brand and trade names, are by no means a new phenomenon. In
October 2003, 13 residents of a California retirement center were
sickened and 2 died after eating E. Coli-contaminated "pre-washed"
spinach. In September 2003, nearly 40 patrons of a California
restaurant chain became ill after eating salads prepared with bagged,
“pre-washed" lettuce. In July 2002, over 50 young women were sickened
with E. Coli at a dance cam§ after eating “pre-washed" lettuce,
leaving several hospitalized, and 1 with life-long kidney damage. The
Center for Science in the Public Interest found that of 225 food-
poisoning outbreaks from 1990 to 1998, nearly 20 percent (55

outbreaks) were limited to beef, milk, vegetables or salads.

3.2 Even more recently, in September 2005, a large E. Coli 0157:H7
ocutbreak associated with pre-washed lettuce occurred amongst
residents of Wisconsin, Minnesota, and Oregon. Health authorities

involved in the investigation of the outbreak estimated that as many

as 244,886 bags of potentially contaminated lettuce made it to
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ﬁarket. Many people were critically injured. As of October 1,
2006, another outbreak of E. Coli 0157:H7 which ig the subject matter
of this action was reported in early and mid-September of 2006 by the
Food and Drug Administration. 1 person has died to date, with 187

cases of E. Coli infection.

3.3 On September 29, 2006, the United Stated Food and Drug
Administration issued the following statement verifying the source of
the contaminated spinach as the defendants. “...FDA is announcing
today that all spinach implicated in the current cutbreak has traced
back to Natural Selection Foods LLC of San Juan Bautista, California.
This determination is based on epidemiological and laboraﬁory
evidence obtained by multiple states and coordinated by the Centers
for Disease Control and Prevention. Natural Selection Foods issued a
recall of all implicated products on September 15, 2006. Four other
companies have issued secondary recalls because they received the

recalled product from Natural Selections. ”

3.4 To date, 187 cases of illness due to E. coli 0157:H7 infection
have been reported to the Centers for Disease Control and Preventiocn
(CDC) linked to defendants actions, including 29 cases of Hemolytic
Uremic Syndrome (HUS), 97 hospitalizations and one death. The 26
affected states are: Arizona (7), California (2), Colorado (1),
Connecticut (3) Idaho (4), Tllinois (1), Indiana (9), Kentucky (8},
Maine {3}, Maryland (3}, Michigan (4), Minnesota {2), Nebraska (9),

Nevada (1), New Mexico (5), New York {(11), Ohio (25}, Oregon (6),
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Penneylvania (9), Tennessee (1}, Utah (17), Virginia (2), Washington
(3), West Virginia (1), Wisconsin (49), and Wyoming (1). In addition,
Canada has one confirmed case.

Hemolvtic Uremic Syndrome and E. Coli

3.5 Hemolytic Uremic Syndrome (HUS) 1s a severe, life-threatening
complication of an E. coli 0157:H7 bacterial infection. Although most
people recover from an E. coli 0157:H7 infection, about 5-10% of
infected individuals goes on to develop HUS. About ten percent of
individuals with E. coli 0157:H7 infections (mostly young children)
goes on to develop Hemolytic Uremic Syndrome, a severe, potentially
life-threatening complication. HUS is an extremely complex process

that researchers are still trying to fully explain.

3.6 Hemolytic Uremic Syndrome was first described in 1955, and is now
recognized as the most common cause of kidney failure in childhood.
F. coli O157:H7 is responsible for over 90% of the cases of HUS that
develop in North America. E. c¢oli 0157:H7 is the only known cause of

HUS in children.

3.7 HUS develops when the toxin from E. coli bacteria, known as
Shiga-like toxin (SLT), enters the circulation by binding to special
receptors. These Shiga-toxin receptors, known as Gb3 receptors
[Verotoxin-globotriaosyl ceramide binding receptors], are in most
people heterogeneously distributed in the major body organs allowing

disparate thrombotic (blood clotting) impacts in different HUS
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%ictims, although the greatest receptor concentration appears to be
in the kidneys, especially in children. As the inflammatory reaction
process accelerates, red blood cells are destroyved and cellular
debris aggregates within the microvasculature while the body’s
inherent clot breaking mechanisms are disrupted. The result is
formation of microthrombi within particularly susceptible organs such
as the kidneys and brain. Because there exists no way to halt the
progression of HUS, doctors are left to support the HUS victim while

the acute process runs its course.

3.8 Some organs appear more susceptible than others to the damage
caused by these toxins, possibly due to the presence of increased
numbers of toxin-receptors. These organs include the kidney,

pancreas, and brain. Recent research suggests that E. coli 0157:H7

acquired its pathological character when a bacteriophage (virus that

infects bacteria) transmitted genetic material for the creation of
the toxin from a closely related Shigella bacterial species {(hence
the epithet, Shiga-like toxin) to a formerly benign species of E.

coli. |

3.9 The essence of Hemolytic Uremic Syndrome is described by its
three central features: destruction of red blood cells (hemolytic
anemia), destruction of platelets (those blood cells responsible for

clotting, resulting in low platelet counts, or thrombocytopenia), and

acute renal failure. In HUS, renal failure is caused when the
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nephrons, or filtering units, become occluded {blocked} by micro-
thrombi, which are tiny blood clots. In almost all cases, the
filtering ability of the kidneys recovers as the body of the patient

slowly digsolves the micro-thrombi within the microvessels.

3.10 A typical person is born with about one million filtering
units, called nephrons, in each kidney. The core of the nephron is a
bundle of tiny blood vessels, called a glomerulus, where osmotic
exchange allows for the filtration of wastes that eventually collect
in the urine and are excreted. During Hemolytic Uremic Syndrome, the
lack of blood flow to the nephrong can cause them to die or be
damaged, just as heart muscle can die as the result of coronary
vessel occlusion during a heart attack. Dead nephrons do not

regenerate.

3.11 In general, the longer a patient suffers kidney failure, the
greater the loss of filtering units as a result. At some point, the
damage to the kidneys’ filtering units can be so severe that the
patient will, over a period of years, lose kidney function and suffer

end-stage renal digease (ESRD), which requiresg chronic dialysis or

transplantation.

2.12 HUS can also cause transient or permanent damage to other

organs, which include the pancreas, liver, brain, and heart. The
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éssential pathogenic process is the same regardless of the organ
affected: microthrombi inhibit necessary blood flow and cause tissue
death or damage. During the acute stage of Hemolytic Uremic Syndrome,
patients must be carefully monitored for these extra-renal
complications. It is very difficult to predict the severity and

course of HUS once it initiates.

3.13 The active stage of Hemolytic Uremic Syndrome may be defined as
that period of time during which there is evidence of hemolysis and
the platelet count is less than lO0,00b. In HUS, the active stage
usually lasts an average of six days (range, 2-16 days). It is during
the active stage that the complications of HUS per se usually occur.
Children with HUS who have apparently recovered can develop
hypertension, urinary abnormalities and/or renal insufficiency during

long-term follow-up.

E. Coli 0157:H7 Serotype and Shiga-Toxin Mode of Action

3.14 E. coll serctype 0157:H7 is a gram-negative rod-shaped

bacterium. It is one of hundreds of strains of the bacterium

Escherichia coli. Although most strains are harmless and iive in the

intestines of healthy humans and animalg, this strain produces Shiga-
like toxin(s) and can cause severe illness. It fallse under the class
of pathogenic E. coli known as the enterchemorrhagic Escherichia coli

or EHEC. Alternative namings refer to the toxin producing

capabilities, chiefly Verocytotoxin preducing E. coli (VTEC) or less
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commonly Shiga-like Toxin producing E. coli (STEC}).

3.15 The "O" (which is a capital O, not a zero) in the name refers to
the somatic antigen number, whereas the "H" refers to the flagellar
antigen. Some (other) bacteria are classified by "K" or capsular
antigens. (The "O" stands for the German phrase ohne Hauch; "H" for

Hauch; and "K" for Kapsel.)

3.16 E. coli 0157:H7 was first recognized as a cause of illness in
1982 during an outbreak of severe bloody diarrhea; the outbreak was

traced to contaminated hamburgers. Since Shigella and E. coli are

closely related bacteria capable of exchanging DNA, it is believed
that such transfer of the gene for the toxin from Shigella gave rise

to this E. coli strain, possibly not long before this first clinical

observation,

3.17 The major source of infection is undercooked ground beef; other
sources include consumption of unpasteurized milk and juice, raw

sprouts, lettuce, and salami, and contact with infected live animals.

Waterborne transmission occurs through swimming in contaminated
lakes, pools, or drinking inadequetely chlorinated water. The

organism is easily transmitted from person to person and has been

difficult to control in child day-care centers.
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3.18 E.coli 0157:H7 is found on a small number of cattle farms and
can live in the intestines of healthy cattle. The toxin requires
highly specific receptors on the cells' surface in order to attach

and enter the cell; species such as cattle, swine, and deer which do

not carry these receptors may harbor toxigenic bacteria without any
i1l effect, shedding them in their feces from where they may be
spread to humans. Meat can become contaminated during slaughter, and
organisms can be thoroughly mixed into beef when it is ground into
chopped meat. Bacteria present on the cow's udders or on equipment
may get into raw milk. Although the number of organisms required to

cause disease is not known, it is suspected to be very small.

3.19 E. coli is in the digestive systems some mammals including both
humans and healthy cows. Most E. colil can be broken down by stomach

acids. However, the strain most deadly to people, E. coli 0157:H7,

easily survives a human stomach.

3.20 The deadly 0157 strain of E. coli is most commonly found in the
digestive systems of grain fed cattle. In 2003 an article in the
Journal of Dairy Science found that between 30 and 80 percent of
dairy cattle carry E. coli 0157:H7. Most cattle and dairy cows live

on efficient, high yield, farms where they are fed nutrient-packed

grain.
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5.21 The stomachs of cattle fed grain are unnaturally acidic which
kills mést E. coli but not the the 0157 strain - which thrives on it.
The manure from these cattle can contaminate groundwater - spreading
m. coli bacteria to produce growing on nearby farms, or crops can be
contaminated if unprocessed cattle manure contaminated with 0157 is
used to fertilize produce fields or sprayed onto growing produce as

“manure tea”.

3.22 Research indicates cows that are switched from a grain diet to a
forage diet see within 5 days a 1,000 fold decrease in the abundance

of gtrain 0157 in their manure.

3.23 Eating contaminated meat (especially ground meat) or produce
that hag not been cooked sufficiently to kili E. coli Ql57:H7 can

caugse infection. Contaminated foods look and smell normal.

3.24 Shiga toxins are a family of related toxing with two major
groups, Stxl and Stx2, whose genes are considered to be part of the

genome of lambdeid prophages. The toxins are named for Kiyoshi Shiga,

who first described the bacterial origin of dysentery caused by

Shigella dysenteriae. The most common sources for Shiga toxin are the

bacteria Shigella dysenteriae and the Shigatoxigenic group of

Escherichia cocli (STEC), which includes serotype 0157:H7 and other

enterohemorrhagic E. coli.
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3.25 Shiga toxins act to inhibit protein synthesis within target

cells by a mechanism similar to that of ricin toxin produced by

Ricinus communis. After entering a cell, the protein functions as an

N-glycosidase, cleaving several nuclecbases from the RNA that

comprises the ribosome, thereby halting protein synthesis.

3.26 The toxin has two subunits, A and B. The B subunit is a pentamer

that binds to specific glycolipids on the host cell, specifically

globotriaosylceramide (Gb3). Following this, the A subunit is
internalised and cleaved into two parts. The Al component then binds

to the ribosome, disrupting protein synthesis.

3.27 The toxin requires highly specific receptors on the cells'
surface in order to attach and enter the cell; species such as

cattle, swine, and deer which do not carry these receptors may harbor

toxigenic bacteria without any ill effect, shedding them in their

feces, from where they may be spread to humans.

3.28 E. Coli 0157:H7 Contaminated Spinach that is partially cooked
can still harbor Shiga-toxins even though the bacteria may have been
killed or reduced in number during cooking. Since Shiga-toxins

attack RNA molecules and other genetic materials directly, they are

very potent and highly toxic compounds, and even minute amounts can
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initiate life-threatening illness in children if enough material is

consumed.

Alexej Martin Merkey’s Injuries

3.29 Jeff and Margit Merkey purchased packaged spinach manufactured
by defendants Natural Selection Foods on several occasions during
August and early September of 2006, and Jeff, Margit, and Alexej
Merkey consumed the spinach in salads late August 2006 and September

2006, including between August 28 and September 3, 2006.

3.30 Margit and Alexej Merkey traveled to Stolberg, West Germany on
September 4, 2006 to visit German family, and both stayed during
their visit with Margit’s Mother, Frau Mueller, in Stolberg, West

Germany.

3.31 Between the dates of September 8 through 10 of 2006, Jeffrey V.
Merkey experienced bouts of diarrhea which lasted for three days,
with some bleeding noted on the third day. Between September 10
through the 14 of 2006 after the diarrhea cessated, Jeffrey V. Merkey
had back pain and severe cramping in the back area around the
kidneys, and had what appeared to be bloody urine. The condition
resolved itself completely by September 18, 2006 with no additional
symptoms. These symptoms appeared approximately 5 days after

consuming defendants defective E. Coli 0157:H7 adulterated food

products. Jeff Merkey removed all produce and bagged spinach
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.products from his residence and disposed of them on September 17,
2006 and wiped the family refrigerator and food preparation surfaces
in the family kitchen with a clorox dampened towel after reviewing
alarming reports in the news media about spinach related E. Coli

disease ocutbreaks.

3.32 On September 19, 2006, during a return flight operated by US
based Delta Airlines from Dusseldorf, West Germany to Atlanta,
Georgia, Delta Airlines employees served an in-flight meal which
included partially cooked spinach mixed with rice (or possibly orzo
pasta) to Alexej. Alexe]j consumed the defective food product during
the flight. Approximately 30 hours after returning home to Utah from

Atlanta on Delta Airlines, Alexej began to have mild diarrhea.

1.33 QOver the next several davs, Alexej’s diarrhea intensified. By
September 22, 2006, large amounts of blood were visible in his
stools. Alexej was reviewed by the family pediatrician on September
22, 2006, and referred to Primary Children’s Medical Center_after
testing positive for blood in his stool. The referring physician

stated a diagnostic opinion of possible E. Coli 0157:H7 infection.

3.34 Alexej was diagnosed with Hemolytic Uremic Syndrome on September

22, 2006 by the admitting physician at Primary Children’s Hospital in

Salt Lake City and admitted to the Child Intensive Care Unit.
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3.35 Alexej began to experience hemolysis and destructicon of red
blood cells and platelets due to shiga-like toxin poisoning on
September 23, 2006. On September 24, 2006 Alexej'’'s kidneys failed
completely and he was rushed into surgery to insert dialysis
catheters into hig abdominal cavity and create an artificial kidney

from Alexej’s abdominal wall membranes.

3.36 The surgeon who performed the surgery to create an artificial
kidney from Alexej’s abdominal wall commented after the surgery he
witnessed evidence of massive E. Coli infection and associated
inflammation and tissue damage involving Alexej’s intestines during

the surgical procedure.

3.37 Feollowing the procedure, Alexej experienced dangerous and

abnormal internal bleeding resulting from shiga toxin and E. Coli

infection and tissue damage. Alexej was placed on intravenous
gentamycin and other antibiotics to combat the infegtion. The shiga
toxin related damage to epithelial cells caused such extensive blood
~and kidney damage, Alexej was required to receive blood transfusions

in order to survive.

3.38 Alexej experienced internal bleeding for two days following the
surgery. Alexej has required 5 blood transfusions through October 1,
2006. Alexej’s kidneys began partial functioning again on September

29, 2006, but he has remained on dialysis as of October 1, 2006 and
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continues to manifest mild hemoclysis as of thig date and only partial

kidney function.

3.39 The surgery has ieft Alexej with four scars on his abdomen, and
an internal meﬁbrane called the “Omentum” was removed from his
abdomen_during the surgery due to facilitate the creation of an
artificial kidney to alleviate the affects of his E. Coli infection.
Words alone cannot describe the physical suffering of Alexej, a 23
month old child, as a result of contracting this deadly disease from

consumption of defendants defective and deadly food products.

3.40 Alexej has developed mild hypertension (hiéh blood pressure} as
a result of the internal damage caused by HUS to his organs and
kidqggs, as well as abnormal pancreatic function. As of October 1,
2006,-Alexej remaing in intensive care at the Primary Children’s
hospital in Salt Lake City, Utah. Alexej has been officially
diagnosed with post-diarrhetic Hemolytic Uremic Syndrome, shiga-like
toxin mediated, following consumption of spinach products provided by

the defendants.

IV. CAUSES OF ACTION
Strict Liability
Count I

4.1 At all times relevant hereto, the defendants were manufacturers,

distributorg, and sellers of the adulterated food product that is the
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subject of the action.

4.2 The adulterated food product that the defendants manufactured,
distributed, and/or sold was, at the time it left the defendants'
control, defective and reasonably dangerous for its ordinary and
expected use because it contained E. Coli OI57:H7, a deadly pathogen
and the associated and deadly shiga-type toxins produced by this
pathogen which induce Hemolytic Uremic Syndrome (HUS) in young

children, and possibly other deadly pathogens yet to be identified.

4.3 The adulterated food product that the defendants manufactured,

distributed, and/or sold was delivered to the plaintiffs without any
change in its defective condition. The adulterated food product that
the defendants manufactured, distributed, and/or sold was used in the

manner expected and intended, and was consumed by plaintiffs.

4.4 The defendants owed a duty of care to the plaintiffs to design,
manufacture, and/or sell food that was not adulterated, that was fit
for human consumption, that was reasonably safe in construction and
that was free of pathogenic bacteria or other substances injurious to

human health. The defendants breached this duty.

4.5 The defendants owed a duty of care to the plaintiffs to design

prepare, and sell food that was fit for human consumption, and that

wag safe to the extent contemplated by a reasonable consumer. The
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defendants breached this duty.

4.6 Plaintiffs suffered injury and damages as a direct and proximate
result of the defective and unreasonably dangerous condition of the
adulterated food product that the defendants manufactured,

distributed, and/or sold.

Breach of Warranty

Count IT
4.7 The defendants are liable to the plaintiffs for breaching express
and implied warrantieg that they made regarding the adulterated

product that the plaintiffs purchased from the defendants.

4.8 These express and implied warranties included the implied
warranties of merchantability and/or fitness for a particular use.
Specifically, the defendants expressly warranted, through their sale
of food to the public and by the statements and conduct of their
employees and agents, that the food they prepared and sold was fit
for human consumption and not otherwise adulterated or injurious to

health.

4.9 Plaintiffs allege that the E. coli and Shiga-Toxin contaminated
food that the defendants sold to plaintiffs would not pass without

exception in the trade and was therefore in breach of the

implied warranty of merchantability.
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4.10 Plaintiffs allege that the E. coli and Shiga-Toxin contaminated
food that be defendants sold to plaintiffs was not fit for the uses
and purposes intended, i.e. human consumption, and that

this product was therefore in breach of the implied warranty of

fitness for its intended use.

4.11 Ag a direct and proximate cause of the defendants' breach of

warranties, ags set forth above, the plaintiffs sustained injuries and

damages in an amount to be determined at trial.

Negligence

Count IIT
4.12 The defendants owed to the plaintiffs a duty to use reasonable
care in the manufacture, distributicon, and sale of the, food product,
the breach of which duty would have prevented or eliminated the risk
that be defendants' food products would become contaminated with
deadly Hemolytic Uremic Syndrome (HUS) inducing Shiga-Toxins, E.
Coli. 0157:H7 or any other dangerocus pathogen. The defendants

breached this duty.

4.13 The defendants had a duty to comply with all state laws,
regulations, and safety codes pertaining to the manufacture,
distribution, storage, and sale of the, food product, but failed to

do so, and were therefore negligent. The plaintiffs are among the
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class of persons designated to be protected by these statutes, laws,
regulations, safety codes and provisions pertaining to the
manufacture, distribution, storage, and sale of similar food

products.

4.14 The defendants had a duty to properly supervise, train, and
monitor their respective employees, and to ensure their respective
employees' compliance with all applicable statutes, laws,
regulations, and safety codesg pertaining to the manufacture,
distribution, storage, and sale of similar food products, but the

defendants failed to do so and were therefore negligent.

4,15 The defendants had a duty to use.ingredients, supplies, and
other constituent materials that were reasonably safe, wholesome,
free of defects, and that otherwise complied with applicable federal,
state, and local laws, ordinances, and regulations, and that were
clean, free from adulteration, and safe for human consumption, but

the defendants faiied to do so and were therefore negligent.
4,16 As a direct and proximate result of the defendants' acts and
omissions of negligence, the plaintiffs sustained injuries and

damages in an amount to be determined at trial.

Negligence Per Se

Count IV




