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Plaintiff, The SCO Group, Inc., a Delaware corporation (“SCO”), sues Defendant

International Business Machines Corporation (“IBM™) and alleges as follows:

Nature of This Action

1. UNIX is a computer operating system program and related software and documentation
originally developed by AT&T Bell Laboratories (“AT&T”). UNIX is widely used in the
corporate, or “enterprise,” computing environment.

2. Through a series of corporate acquisitions, SCO presently owns all right, title and interest
in and to UNIX and UnixWare ol;erating system source code, software and sublicensing
agreements, together with copyrights, additional licensing rights in and to UNIX and
UnixWare, and claims against all parties breaching such agreements. Through
agreements with UNIX vendors, SCO controls the right of all UNIX vendors to use and
distribute UNIX. These restrictions on the use and distribution of UNIX are designed to

‘protect the econamic value of UNIX.
3. A variant or clone of UNIX currently exists in the computer marketplace called “Linux.”
Linux 1s, in material part, based upon UNIX source code and methods.

4. The UNIX software distribution vendors, such as IBM, are contractually and legally
prohibited from giving away or disclosing proprietary UNIX source code and methods
for external business purposes, such as contributions to Linux, or from otherwise using
UNIX for the benefit of others. This probibition extends to products that are
modifications of, or derivative works based on, UNIX System V source code or
technology. IBM is violating this prohibition, en masse, as thongh no prohibition or
proprietary restrictions exist at all with respect to the UNIX technology. As aresult of
IBM’s wholesale disregard of its contractual and legal obligations to SCO, Linux 2.4.x

2




Case 2:03-cv-00294-DAK-BCW  Document 495-1  Filed 07/06/2005 Page 5 of 76

and 2.6.x and the development Linux kernel, 2.5 x, are replete with protected technology.
As such, the Linux 2.4.x, Linux 2.5.x and 2.6.x kernels are unauthorized derivatives of
UNIX System V.

5. This case is not about the debate about the relative merits of proprietary versus open
source software. Nor is this case about [BM’s right to develop and promote open source
software if it decides to do so in furtherance of its independent business objectives, so
long as it does so without SCO’s proprietary information. This case is, and is only, about
the right of SCO not to have its proprietary software misappropriated and misused in
violation of its written agreements and well-settled law.

6.  As set forth in more detail below, IBM has breached its obligations to SCO, induced and
encouraged others to breach their obligations to SCO, interfered with SCO’s business,
and engaged in unfair competition with SCO, including by:

a) misusing UNIX software licensed by SCO to IBM and Sequent;

b) inducing, encouraging, and enabling others to misuse and
misappropriate SCO’s proprietary software; and

¢) incorporating (and inducing, encoﬁrag-ing, and enabling others to
incorporate) SCO’s proprietary saftware into Linux open source
software offerings.

7.  As aresult of these breaches, SCO sent a notice of termination to Mr Sam Palmisano, the
Chief Executive Officer of IBM on March 6, 2003, The termination notice specified that,
pursuant to SCO’s contractual rights under controlling agreements, IBM’s right to use or

distribute any software product based on UNIX System V technology, including its own
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10.

11.

12.

13.

version of UNIX known as “AIX,” would be terminated on June 13, 2003, unless such
breaches were reasonably cured prior to that time.

The termination notice was based, in part, on IBM’s publicly announced contributions of
AIX source codé to Linux, and use of UNIX/ATX methods for accelerating the
development of Linux in contravention of IBM’s contractual obligations to SCO.
Pursuant to its rights under the controlling agreements, IBM was entitled to 100 days to
cure its underlying contractual breaches, provided it was wiiling and able to do so. Both
parties were contractually required to “exert their mutual good faith best efforts to resolve
any alleged breach short of termination.”

To that end, SCO did everything reasonably in its power to exert a good faith effort to
resolve the termination of IBM’s UNIX contract rights. Conversely, during the 100-day
period, IBM did not set forth a single proposal or idea for cure.

SCO has therefore terminated IBM’s right to use any part of the UNIX System V source
code, including its derivative AIX, effective as of June 13, 2003 (the “ATIX Termination
Date™).

For similar reasons and following a similar process, SCO has terminated IBM’s right to
use any part of Dynix/ptx, also a derivative work of UNIX System V, which was
developed under license with SCO, effective as of July 30, 2003 (the “Dynix/ptx
Termination Date™).

As of the ATX Termination Date, IBM 13 contractually obligated to discontinue use of
and return or destroy any and all copies of the Sofiware Products defined in the
controlling agreements, which include UNIX System V source code and all its

derivatives, including ATX.
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14.

15.

16.

7.

18.

19.

As of the Dynix/ptx Termination Date, IBM is contractually obligated to discontinue use
of and return or destroy any and all copies of the Software Products defined in the
controlling agreements, which include UNIX System V source code and all its
derivatives, including Dynix/ptx.

Parties, Jurisdiction and Venue
Plaintiff SCO is a Delaware corporation with its principal place of business in Utah
County, State of Utah.
Defendént IBM is a New York corporation with its principal place of business in the
State of New York.

Sequent Computer Systems, Inc. (“Sequent”) was formerly an Oregon corporation that

contracted with SCO’s predecessor in interest, AT&T. Sequent was subsequently

merged into IBM in a stock transaction.

This Court has subject matter jurisdiction pursuant to 28 U.S.C. §§1331, 1332, 1338 and
1367. There is complete diversity of citizenship between the parties and the amount in
controversy exceeds $75,000, exclusive of mterest and costs, and the copyright claims
arise under federal law.

Venue is properly situated in this District pursuant to 28 U.S.C. §§ 1391 and 1400.

Background Facts

The UNIX Operating System

20.

UNIX is a computer software operating system. Operating systems serve as the link
between computer hardware and the various software programs (“applications”) that run

on the computer. Operating systems allow multiple software programs to run at the same




Case 2:03-cv-00294-DAK-BCW  Document 495-1  Filed 07/06/2005 Page 8 of 76

21.

22.

23..

24,

time and generally function as a “traffic control” system for the different software
programs that run on a computer.

By way of example, in the personal computing market, Microsoft Windows is the best-
known operating system. The Windows operating system was designed to operate on
computer processors (“chips”) built by Intel. Thus, Windows serves as the link between
Intel-based processors and the various software applications that run on personal
computers.

In the business computing environment for the Fortune 1000 and other large corporations
(often called the “enterprise” environment), UNIX is widely used. As detailed below,
before IBM’s involvement in and improper contributions to Linux, Fortune 1000
companies were not using Linux for mission critical applications, such as wire transfers
and satellite control systems. Linux, as an operating system, simply was incapable of
performing such high level enterprise computing before IBM’s improper contributions to
Linux.

The UNIX operating system was originally developed by Dennis Ritchie, Ken Thompson
and other software engineers at AT&T. After successful in-house use of the UNIX
software, AT&T began to license UNIX as a commercial product for use in enterprise
applications by other large companies.

Over the years, AT&T Technologies, Inc.(“AT&T Technologies”), a wholly owned
subsidiary of AT&T, and its related companies licensed UNIX for widespread enterprise
use. IBM, Hewlett-Packard, Inc. (“HP”"), Sun Microsystems, Inc. (“Sun”), Silicon
Graphics, Inc. (“SGT”) and Sequent became some of the principal United States-based

UNIX licensees, among many others.
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25. IBM, HP, Sun, SGI and the other major UNIX vendors each modified UNIX to operate
on their own processors. Thus, for example, the operating system known as “HP-UX" is

- —————— HP’s version of UNIX. HP-UX is a modification of, and derivative work based on,
UNIX System V source code.

26. Similarly, thé operating system known as “Solaris™ is Sun’s version of UNIX. Solaris is
a modification of, and derivative work based on, UNIX System V source code.

27. SGI's UNIX-based operating system is known as “IRIX.” IRIX is a modification of, and
derivative work based on, UNIX System V source code.

28. IBM’s UNIX-based operating system is known as “AIX.” AJX is a modification of, and
derivative work based on, UNIX System V source code.

29. Sequent"s UNIX-based operating system is known as “Dynix/ptx.” Dynix/ptx is a
‘modification of, and derivative work based on, UNTX System V source code.

30. The various identified versions of UNIX are sometimes referred to as UNIX “flavors.”
All commercial UNIX “ﬂavors-” in use today are modifications of, and derivative works
based on, the UNIX System V Technology (“System V Technology™).

31. SCO is the sole and exclusive owner of all Software and Sublicensing Agreements that
control use, distribution and sublicensing of UNIX System V and all modifications
thereof and derivative works based thereon. SCO is also the sole and exclusive owner of
copyrights related to UNIX System V source code and documentation and peripheral
code and systems related thereto.

32. During the 1990s the enterprise computing market for high-performance workstation
computers came to be dominated by UNIX and the primary UNIX vendors identified
above, each supplying its own version of the UNIX operating system based on UNIX

7




Case 2:03-cv-00294-DAK-BCW  Document 495-1  Filed 07/06/2005 Page 10 of 76

System V pursuant to the license agreements with SCO’s predecessors in interest. UNIX
became synonymous with “workstation” computers that typically operated on a RISC
processing platform.

33.  The RISC processing platform provides high-power computing capabilities at a relatively
higher price for “workstation” computing. The alternative to “workstation” computing is
commonly known as “desktop” computing on personal computers. The operating system
market for “desktop” personal computers is dominated by Microsoft Corporation and its
various Windows-based operating system products. The reason for this distinction is that
most desktop computers (PCs) are designed to operate on Intel and Intel-compatiblie
computing platforms. Most workstations are designed to operate on variants of RISC
processing platforms and RISC-compatible computing platforms. PC systems and RISC
systems are not hardware compatible with each other. Thus, most versions of UNIX will
not operate on Intel-based PC’s for desktop computing; and Windows will not operate on
RISC-based workstations for enterprise computing.

34,  Most of the primary UNIX vendors identified above did not attempt to develop a UNIX
“flavor” to operate on an Intel-based processor chip set. This is because the earlier Intel
processors were considered to have inadequate processing power for use in the more
demanding enterprise market applications.

SC(O’s Creation of a Market for Intel — The Genesis of SCO OpenServer

35. As computers grew in popularity to perform business functions, the processing power of
Intel-based processor chips also began to increase dramatically. Consistent with Intel
founder Gordon Moore’s prediction, computer chips remained inexpensive while

exponentially increasing in power and performance.

8
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36.

37.

38.

39.

40.

Seeing this emerging trend, it became evident to SCO that Intel chips would gradually
gain widespread acceptance for use in the enterprise marketplace.

Therefore, while other major UNIX vendors modified UNIX for their respective RISC-
based computing platforms, SCO developed and licensed the UNIX-based operating
system for Intel-based proceséors for enterprise use that is now known as “SCO
OpenServer.”

SCO’s early engineers faced difficult design challenges it modifying UNIX for effective
use on an Intel processing platform. The principal design constraint centered on the
limited processing power the Intel chip possessed in the early 1980’s. The Intel chip
(desigﬁed as it was for personal computers) was not nearly as powerful as the enterprise
RISC chips used by IBM, Sun, SGI and others in their respective UNIX offerings.
Despite the early design constraint of Intel's limited processing power, SCO was able to
develop a version of UNIX for Intel PCs with full multi-processing and multi-user
support as well as excellent reliability. A PC running SCO's OpenServer UNIX was a
much more viable business application platform than the same PC running any available
version of Windows. SCO found an appropriate enterprise market niche for the early
versions of SCO OpenServer as a highly reliable platform for business critical
applications such as point-of-sale control, inventory control and transactions processing.
Intel systems running UNIX were fully capablelof performing multi-user business
applications and could do so at a much lower cost (and just as reliably) as the proprietary
mini-computer hardware solc{ by other UNIX vendors, such as Sun and IBM.

One example of a customer well suite(i to the earlier version of SCO OpenServer
software is McDonald’s Corp. McDonald’s has thousands of stores worldwide and needs

9
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41.

42.

43.

44,

all stores to operate on an integrated computing platform for ease of use, immediate
access to information and uniformity. However, the actual computing requirements for
each individual McDonald’s location are functionally simple—sales need to be tracked
and recorded, and inventory functions need to be linked to sales. SCO OpenServer
rcliﬁbly fulfills McDonald’s computing requirements at reduced cost.

SCO’s business model for SCO OpenServer provides enterprise customers the reliability,
extensibility (ease of adding or changing functionality), scalability (ease of adding
processors or servers to increase processing power) and security of UNIX—but on
inexpensive Intel processor chips. This combination allowed customers to perform an
extremely high number of transactions and, at the same time, gather and pre;sent the
information from those transactions in an economical and useful way for enterprise
decision makers.

The simplicity and power of this “UNIX on Intel” business model helped SCO grow
rapjdly. SCO gained other large enterprise customers such as CitiGroup, K-Mart,
Cendant, Target Stores, Texas Instruments, Walgreens, Merck, Sherwin Williams, Radio
Shack, Auto Zone, British Petroleum, Papa John’s Pizza, Costco and many others.

As Intel’s prominence grew in the enterprise computing market, SCO’s early version of
OpenServer also grew into the operating system of choice for enterprise customers who
wanted an Intel-based computing solution for a high volume of repetitive computing
transactions.

SCO OpenServer is based on the driginal UNIX Software Code developed by AT&T, but

was modified by SCO for the functionality described above. Thus, while performing

10
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45.

single-function applications, SCO OpenServer did so, and continues to do so, with the
99.999% reliability of UNIX.

Over 4,000 separate applications have been written by developers around the world
specifically for SCO OpenServ;ar. Most of these applications are vertical applications for
targeted functions, such as point-of-sale control for specific industries, inventory control

for specific industries, and related functions.

SCO’s Development of UnixWare on Intel

46.

47.

48.

49.

While the original SCO OpenServer operating system performs with all the reliability and
dependability of other UNIX systems, it was‘ originally designed for the initially low
probessing power of Intel chips. Therefore, SCO OpenServer d-oes not offer the same
level of multiprocessor capabilities that other flavors of UNIX offer.

Duriﬁg or about 1993, SCO’s predecessor in mnterest, Novell, Inc. (“Novell”), acquired
from AT&T all right, title and interest in and to the UNIX software code, the AT&T
Software and Sublicensing Agreements, the copyrights and related and anciilary
products. For branding purposes, Novell renamed UNIX as “UnixWare.”

On or about September 19, 1995, The Santa Cruz Operation, Inc. acquired ail right, title
and interest in and to UNIX and UnixWare source code, the AT&T Software and
Sublicensing Agreements, the copyrights, claims arising after the closing date against any
party and all related and ancillary products and rights from Novell, excepting only the
right to certain existing ongoing royalty payments which was retained by Novell.

From and after September 1995, SCO dedicated significant amounts of funding and a

large number of UNIX software engineers, many of whom were original AT&T UNIX

11
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50.

51.

52.

S PEREGEMIOTIETEY T e e e e e e

software engineers, to upgrade UnixWare for high-performance computing on Intel
Processors.

By approximately 1998, SCO had completed the majority of this task. That is to say,
UnixWare had largely been modified, tested and “enterprise hardened” to use Intel-based
processors in competition against IBM and Power PC chips, the Sun SPARC chip and all
other high-performance computing UNIX platforms for all complex computing demands.
The term “enterprise hardened” means to assure that a software product is fully capable
of performing under the rigorous demands of enterprise use.

SCO was ready to offer large enterprise customers high-end UNIX computing platforms
based on inexpensive Intel processors. Given the rapid growth of Intel’s performance |
capabilities and Intel’s popularity in the marketplace, SCO found itself in a highly
desirable market position. In addition, SCO still had its SCO OpenServer business for
retail and inventory-targeted functions, with its 4,000 applications.

Prior to the events complained of in this action, SCO was the undisputed global leader in
the'design and distribution of commercial UNIX-based operating systems on Intel-based

processing platforms.

53.

54.

As SCO was poised and ready to expand its market and market share for UnixWare
targeted to high-performance enterprise customers, IBM approached SCO to jointly
develop a 64-bit UNIX-based operating system for a new 64-bit Intel platform. This joint
development effort was widely known as Project Monterey.

At this point in time, IBM’s UNIX expertise was centered on its own Power PC

processor. IBM had little or no expertise on Intel processors.

12
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55.

56.

57.

SCO, on the other hand, had over 15 years of expertise in adapting UNIX to Intel based
systems. Moreover, SCO had spent the previous 18 months working closely with Intel to
adapt its existing UnixWare product to work on the new 64-bit Intel processor. That
project, known as "Gemini-64," was well underway when work on Project Monterey was
started. | In furtherance of, and in reliance on, IBM’s commitment to Project Monterey,
which included IBM’s commitment to SCO to dreate joint sales and marketing
opportunities, SCO ceased work‘ on the Gemini-64 Project and expendéd substantial
amounts of money and dedicated a significant portion of SCO's development team to
Project Monterey. Specifically, plaintiff and plaintiff’s predecessor provided IBM
engineers with valuable confidential information with respect to architecture, schematics,
and design of UnixWare and the UNIX source code for both 32- and 64-bit Intel-based
Processors.

By about May 2001, all technical aspects of Project Monterey had been substantially
cf)rnpleted. The only remaining tasks of Project Monterey involved marketing and
branding tasks to be performed substantially by IBM.

On or about May 2001, IBM notified plaintiff that it refused to proceed with Project

Monterey, and that IBM considered Project Monterey to be “dead.”

The AT&T UNIX Agreements

58.

AT&T Technologies originally licensed the UNIX operating system software code to
hundreds of software licensees, including defendant IBM, for the UNIX operating system
software source code, object code and related schematics, documentation, modifications
and derivative works (collectively, the “UNIX Source Code™). To protect the
confidential and proprietary source code information, these license agreements, as

13
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detailed below, contained strict limitations on use and distribution of UNIX source and
binary code. These provisions prohibited licensees from copying or replacing UNIX
source code in competing systems that would diminish the value of UNIX.

59. When SCO acquired the UNIX assets from Novell in 1995, it acquired all right, title and
intérest in and to the UNIX operating system technology, including all claims against any
parties relating to anSz right, property or asset used in the business of developing UNIX
and UnixWare. As a result of this acquisition, SCO became the authorized successor in
interest to the original position of AT&T with respect to all licensed UNIX software
products.

60. There are two primary types of software licensing agreements between AT&T
Technologies and its various licensees:

a. The AT&T-related software agreements are collectively referred to
hereinafter as the “AT&T UNIX Software Agreements.”
b. The AT&T-related sublicensing agreements are collectively referred to
hereinafter as the “AT&T UNIX Sublicensing Agreements.”
The AT&T UNIX Software Agreements and the AT&T UNIX Sublicensing Agreements
are sometimes collectively referred to hereinafter as the “AT&T UNIX Agreements.”

61. Plaintiff is successor in interest to, and owner of, all contracfual rights arising from and

related to the AT&T UNIX Agreements.

The IBM Related Agreements

62. On February 1, 1985, AT&T and IBM entered into certain AT&T UNIX Agreements:
a) Software Agreement Number Soft-00015 (“AT&T / IBM Software

Agreement” attached hereto and incorporated herein as Exhibit A);

14
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63.

64.

65.

66.

b) Sublicensing Agreement Number Sub-00015A (“AT&T / IBM Sublicensing
Agreement” attached hereto and incorporated herein as Exhibit B).

AT&T and IBM also entered into a side letter on that date (“AT&T / IBM Side Letter”
attached hereto and incorporated herein as Exhibit C).
In addition, AT&T and IBM have eﬁtered into nearly 400 supplemental agreements over
the years, including Supplement No. 170 (Supplement No. 170 is attached hereto and
incorporated herein as Exhibit D). Supplement No. 170 is the document that specifies the
royalty amounts and computer CPUs upon which royalty amounts were due to be paid by
IBM.
Thereafter, Amendment X to Software Agreement SOFT-00015, as amended, was
executed on or about October 16, 1996 by and among IBM, The Santa Cruz Operation,
Inc. (“SCO”} and Novell, Inc. (“IBM Amendment X attached hereto and incorporated
herein as Exhibit E). Among other things, Amendment X effectuated a royalty buy-out

by IBM pursuant to the royalty terms and amounts specified in Supplement No. 170, and

* it confirmed other restrictions on IBM, including restrictions on the use of source code.

Collectively, these agreerhents, side letter and amendment are referred to hereinafter as

the “IBM Related Agreements.”

The Sequent Agreements

67.

On January 28, 1986, AT&T and Sequent {(now merged into IBM through a stock
acquisition) entered into certain AT&T UNIX Agreements:
a) Software Agreement Number SOFT-000321 (“Sequent Software Agreement”

attached hereto and incorporated herein as Exhibit F);

15




Case 2:03-cv-00294-DAK-BCW  Document 495-1  Filed 07/06/2005 Page 18 of 76

68.

b) Sublicensing Agreement Number SUB-000321 A (“Sequent Sublicensing
Agreement” attached hereto and incorporated herein as Exhibit G).
The Sequent Software Agreement and the Sequent Sublicensing Agreement are

sometimes collectively referred to hereinafter as the “Sequent Agreements.”

69. The IBM Related Agreements and Sequent Agreements collectively identify the
“Protected Materials.”
Marketplace Value of UNIX

70.

71.

72.

UNIX’s value in the enterprise marketplace is largely a function of its reliability,
extensibility, and robust performance capability. That is to say, it virtually never needs
repair, it performs well under a wide variety of adverse circumstances, and it can be
extended throughout an enterprise and across multiple processors to perform unified or
disparate tasks in a seamless computing environment. Because of these features, UNIX-
based equipment has replaced mainframe computers for all but the most demanding
computing tasks. And, because UNIX-based equipment is far cheaper than mainframe
corﬁputing equipment, a customer who cannot otherwise justify the cost of mainframe
computers can otherwise gain the advantages of “supercomputing” operations through
uSelof UNIX-based equipment.

One or more of the different versions of UNIX-based operating systems sold by Sun,
IBM, SCQO, SGI, and others, is the oﬁcrating system of choice for Jarge enterprise
computing operations in virtually 100% of the Fortune 1000 companies.

UNIX gained this prominence in the computing marketplace because of twenty years of

development and over one billion dollars invested by plaintiff and its predecessors to
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