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PRELIMINARY STATEMENT

SCO submits this supplemental memorandum in further support of its motion to compel
International Business Machines (“IBM™) to produce data from its Configuration Management
Version Control System (“CMVC”) pertaining to IBM’s AIX software.’

This supplemental memorandum brings to the Court’s attention yet another independent
ground for production of AIX data from CMVC that relates to issues in the case on which IBM
itself expressly seeks relief through its Ninth Counterclaim, which seeks a declaration that nothing
in AIX, from its inception onwards, violates any SCO copyright. This IBM request for relief is
expressly framed as independent of any Linux issue (the separate subject of IBM’s Tenth
Counterclaim).

SCO has recently discovered evidence that IBM apparently used its CMVC System to
secretly misappropriate SCO’s UnixWare 7 Software to improve IBM’s AILX software in violation
of the copyright laws. IBM’s Ninth Counterclaim seeks a declaratory judgment from this Court
that “IBM does not infringe, induce the infringement of or contributé to the infringement of any
SCO copyright through the reproduction improvement, and distribution of AIX™. If further
investigation confirms the evidence herein, every version of IBM’s AIX for Power PC Software
that has been shipped since October 2000 to date has contained code which infringes SCO’s
copyrights. Critical evidence bearing on this issue resides on IBM’s CMVC. That centralized
storage system documents the entire evolution of AIX: every version of AIX and the changes

made to that version by IBM. IBM’s Ninth Counterclaim asks the Court to hold that nothing in

! In its Memorandum Regarding Discovery dated May 28, 2004, and its Reply Memorandum dated July 12, 2004,
SCO outlined the critical need for production of data from IBM’s CMVC.
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that evolution violated any SCO copyright, yet IBM also tells the Court that neither the Court nor
SCO should be able to examine the mechanics of that evolution to test the validity of IBM’s claim.
In the course of SCO’s continuing review of the millions of documents produced by IBM,

SCO has uncovered material further illustrating the need for production of CMVC in light of
IBM’s Ninth Counterclaim. Specifically, in the course of that review, SCO has uncovered intémal
IBM e-mails that suggest that IBM, unbeknownst to SCO, was misappropriating SCO’s UnixWare
7 source code to improve IBM’s own AIX for Power Software. IBM obtained access to this code
from The Santa Cruz Operations, Inc. (*old SCO™), in connection with [BM and old SCO’s joint
development project known as Project Monterey. Old SCO gave IBM the code for the limited
purpose of developing a new operating system for Intel’s Itanium 64 chip. Although the joint
development agreement with IBM restricted the use of this source code to development of an
operating system for an Intel chip, IBM’s internal e-mails to show that IBM apparently knowingly
infringed SCO’s copyrights by copying SCQ’s copyrighted source code and manuals from SCO’s
UnixWare software into IBM’s ATX software products designed for use on IBM’s Power PC chip.

IBM’s e-mails and other documents further show that SCO personnel were trained to use CMVC
to access AIX source code to be used in Project Monterey -- again highlighting that the CMVC
system is the most efficient method of gathering evidence regarding this issue.

IBM itself sought affirmative relief on this issue in this case when it filed its Ninth
Counterclaim asking this Court to absolve it from any liability for copyright infringement related
to its AIX software. IBM should not now be permitted to withhold the potential evidence of this
very type of infringement that is in its sole possession and resides in its CMVC system.

If not for IBM’s own statements in its e-mails, SCO might never have discovered this
important issue, because SCO has never been granted complete and direct access to the CMVC
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system for AIX that would have revealed it. These circumstances further demonstrate why SCO
must have direct and complete acecess to IBM’s CMVC system for ATX. Had SCO had such
access, it would have discovered the improprieties detailed above far sooner and would have been
in a better position to defend itself against [BM’s Ninth Counterclaim, which, despite IBM’s own
files’ contrary evidence of illegal and infringing copying of SCO code into AIX, seeks a
declaration that AIX does not infringe any of SCO’s copyrights.

SCO has now demonstrated two separate and independent compelling reasons why the
Court should provide access to IBM’s CMVC system so that SCO can conduct discovery in an
orderly and appropriate fashion: (1) to trace the history of IBM’s development of AIX software
that IBM has contributed into Linux; and (2) to determine whether IBM has improperly used
SCQ’s restricted copyrighted materials shared with IBM in other IBM software products for which
it had no license to use such materials.

It is hard to imagine a litigation position more contradictory than one which (&) asks Judge
Kimball to declare a long course of conduct free from any legal impropriety and (b) asserts to
Magistrate Judge Wells that the device custom-created to store the facts about that very course of
conduct is so “irrelevant” that it should not even be produced. The Court should require IBM to

make the requested production.

RELEVANT FACTS

In the late 1980s, hardware and software manufacturers in the United States were in
intense competition. Intel Corporation (“Intel”) had developed a powerful but inexpensive
processor, the 64-bit “Itanium” Chip, while IBM relied upon its own “Power PC” Chip.

In the fall of 1998, IBM. entered into a joint development agreement with old SCO té

create a new operating system that would work on Intel’s “Itanium” 64-bit processor (the “JDA”).
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