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Plaintiff The SCO Group, Inc. (“SCO”) respectfully submits this reply brief in further
support of its Supplemental Memorandum Regarding Discovery.

PRELIMINARY STATEMENT!

In support of its Memorandum Regarding Discovery (May 28, 2004), SCO has showed
that it properly requested all versions of IBM’s AIX and Dynix operating systems; revision
information from CMVC and RCS; and all programmer notes, design documents, and white
papers. SCO further showed that it had long sought this discovery, but that all IBM has
produced are actual commercial refeases of AIX and Dynix since 1999.

As SCO has set forth in its prior briefs, the discovery that IBM has now withheld for over
a year is relevant (and should be produced pursuant to Federal Rule of Civil Procedure 26) on
several independently sufficient grounds. Specifically, for the reasons that SCO has previously
articulated (and summarizes in Part I, below), the outstanding discovery is centrally relevant to

the following:

(1) SCO’s contract claims {Counts One through Four of SCO’s Second Amended
Complaint), which arise out of IBM’s breach. of its UNIX System V license
agreements by contributing ATX and Dynix code into Linux;

(2)  SCO’s copyright claim (Count Five), which primarily concermns IBM’s continued
use of AIX and Dynix following SCO’s termination of the license agreements;

(3) [BM’s Ninth Counterclaim, which secks a sweeping declaration that IBM’s AIX
and Dynix activities do not infringe any SCO copyrights; and

4 IBM’s Tenth Counterclaim, which seeks a similarly sweeping declaration of non-
infringement as to all of IBM’s Linux activities.

! All riumbered exhibits herein refer to the exhibits to the accompanying Declaration of Jeremy Evans
dated October 4, 2004. Exhibits identified by letter are attached hereto.

[
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Thus, the discovery that SCO seeks not only is critically important to SCO’s ability to
develop the proof of its own claims, but also is necessary for SCO to defend against two
sweeping counterclaims that IBM added to this case since this Court’s last discovery-related
Order. Moreover, this discovery — which SCO requested from IBM over a year ago - constitutes
core, predicate information that SCO needs in order to pursue further discovery in this case,
including to identify the witnesses SCO needs to depose. SCO’s pressing need for the
production of this discovery has become all the more critical in light of (1) IBM’s recent
attempts to accelerate adjudication of the key issues int this case (including SCO’s contract
claims and IBM’s recently filed Tenth Counterclaim) through ifs filing of fact-intensive
swmmary judgment motions, and (2) the February 11 discovery cut-off under which the parties |
are currently operating.

In its Supplemental Memorandum, SCO provided an illustrative example of the above-
described independent bases for production. SCO explained certain evidence that SCO recently
uncovered in discovery conceming IBM’s infringement of SCO copyrights through its
development of AIX. Specifically, SCO’s brief presented internal documents, produced by IBM
int April, which strongly suggest that, (i order to convert customers from Sun Corporation’s
Solaris Operating System to IBM’s AIX software, IBM placed in AIX infringing SCO code that
acted like Solaris code. SCO Supp. Mem. at 3-7. Significantly, IBM had access to that
proprietary SCO code only through “Project Monterey,” a joint development arrangement that
gave IBM no right to use and/or license the SCO code in IBM’s AIX for Power product. Id.
Nevertheless, IBM included that infringing code in every version of IBM’s AIX for Power PC

software that it has shipped from October 2000 to date, id. at 7, and used its CMVC to carry out

its improper canversion of SCO’s code, see id. at 8-9. The Project Monterey evidence provided,

2
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by way of illustrative example, yet another specific reason why SCO needs the outstanding
programming history discovery to develop its claims and defenses.

Despite the strength of this illustrative evidence — which SCO developed only by the
happenstance that internal documents produced by IBM reflected IBM’s improper use of SCO
code in AIX for Power — IBM’s makes no attempt to deny or excuse its infringing use of SCO
code that it improperly, and surreptitiously, converted to its own use through Project Monterey.
Indeed, despite obtaining a five-week delay in the previously scheduled discovery hearing before
this Court on the ground that it needed more than the three-and-a-half weeks that it already had .
to respond to SCO’s Supplemental Memorandum, IBM does not attempt to address the substance
of SCO’s Project Monterey showing at all.

Instead, in an attempt to avoid the inevitable consequences of its conduct and its pleadiﬁg
choices, IBM first tries to recast the Ninth Counterclaim it filed in March in a way that its plain
and unambiguous terms will not permit. IBM contends, for the first time in this litigation, that
the Ninth Counterclaim is limited to IBM’s conduct following SCQ’s termination of its licenses
to use and distribute AIX and Dynix. This new, constricted view is wholly at odds with the
unmistakably broad, clean bill of heaith that IBM’s Ninth Counterclaim seeks for AIX and
Dynix: “IBM does not infringe, induce the infringement of, or contribute to the infringement of
any SCO copyright through the reproduction, improvement, and distribution of ATX and Dymix.”
IBM 2d Am. Countercl. § 167 (emphasis added). The language and breadth of this counterclaim
directly parallels IBM’s contemporaneously-filed, Linux-related Tenth Counterclaim, which
admits of no limitation to post-license-termination conduct. There is not even any such Limux-
related license termination dispute between the parties. TBM’s contention that its counterclaims
are merely “mitror images” of SCO’s claims is not only incompatible with the plain language

3
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and clear purpose of those broad claims, but also illogical as a legal matier, because purely

redundant, mirror-image counterclaims are dismissed as unnecessary.

In short, IBM’s counterclaims insert a host of new issues 1 this case in order for IBM to
try to obtain from the Court clean bills of health for its operating system products (AIX, Dynix,
and Linux) and thereby advance its multi-billion dollar AIX and Linux businesses. IBM’s
attempt now to limit its Ninth Counterclaim for purposes of avoiding SCO’s discovery and

evidence is meritless See Part IT, below.

IBM’s other effort to obscure the issues before the Court, focusing on its belated
attorney-client privilege claims over documents that it produced approximately six

months ago, fairs no better. Those claims are entirely collateral to the discovery issues

before the Court for the following reasons:

» The record set forth in SCO’s principal brief and reply are sufficient to
demonstrate the relevance of this discovery without reference to SCO’s
Project Montercy evidence. SCO’s enfitlement to the discovery it now
seeks is in no way dependent on the evidentiary showing that SCO made-
in support of its Supplemental Memorandum. Indeed, even if SCO had
never uncovered any such evidence concerning IBM’s improper
exploitation of the Project Monterey joint development arrangement, the
discovery that SCO seeks would still be relevant under each of the
independently sufficient grounds noted above,

* SCO’s Project Monterey showing justifies ordering the discovery sought
without consideration of the two documents over which IBM now asgerts

an atforney-chient privilege.

» At least one of the two e-mails over which IBM has asseried its belated
attorney-client privilege claim (the Ron Saint Pierre e-mail) plainly does
not qualify for the privilege because it is a business communication
between non-lawyers which is merely copied to a lawyer.’

? SCO does pot here rely on the information contained in the second disputed document (the Saint Plcrre
e-mail), but reserves its right to challenge that privilege claim through a motion to compel.

4
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IBM’s belated privilege claims may be addressed {and resolved by the Court) separately and ma;,y

possibly impact the scope of future discovery conceming IBM’s deceptive conduct concerning

Project Monterey.’ Those claims, however, have no bearing on the discovery now before the

Court — which is indisputably not privileged. See Part 111, below. | i

IBM also has failed to make any showing that the burden of producing the foregoing core |

discovery outweighs its plain relevance and benefit. IBM concedes at the outset that it would npt

be unduly burdensome for it to produce the RCS information as to the Dynix software

development, but never even addresses how it can be unduly burdensome to produce data from

CMVC, the same type of software code/version control and change-tracking system. In addition,

after initially claiming it would take “many, many months” for it to produce the AIX-related

discovery, IBM has more recently reduced its estimate to “many weeks.” In response to the

sworn testimony SCO produced confirming that IBM could produce the information in many
-weeks, IBM now offers no time estimate at all. Indeed, “many wéeks” have passed between any

one of a number of document requests, productions, hearings, and postponements over the last

year. In making the conclusory assertion that it would be “enormously burdensome” for it to

produce the information, IBM fails to meet its burden of suggesting any identifiable burden in .

the first place.

In addition to the relevance of the crucial information at issue, the other governing facths
also plainty weigh in favor of full production of the data on CMVC. The parties have already .
accepted 1n this case the burden of producing large numbers of documents, there is a great deal

(including financially) at stake, IBM indisputably has gnormous resources that far exceed SCOfs,

* SCO intends to file a separate motion to compel the production of the documents over which IBM has
asserted belated privilege claims and to set forth therein all of the bases for production of those

docurments.
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the CMVC (and RCS) information SCO seeks is uniquely within IBM’s control, and (as SCO
has demonstrated in multiple prior memoranda) SCO has no other practical way to review the
history of changes in AIX or Dynix code before such code was contributed to Linux or to review
the derivation of AIX or Dynix code from SCO’s UNIX code.

Finally, even though the issue has nothing to do with the outstanding discovery, IBM’s
brief features the grave suggestion that SCO has acted improperly (even unethically) in handling
the two documents that IBM claimed to be privileged after SCO’s Supplemental Memorandum
showed those documents to be part of IBM’s improper Project Monterey conduct. IBM’s
accusation is as baseless as it is irrelevant. When IBM asserted a conclusory privilege for the
first time on August 25 and demanded the return of the documents as “inadvertently produced,”
SCO asked IBM merely to provide a rudimentary explanation (not any declarations or legal
arguments) for its claim; SCO asked IBM twice — including once by a direct letter to IBM’s
counsel — to identify even a single attorney on the documents. IBM refused. It was not until

IBM filed its opposition brief — a full month after IBM first asserted its privilege claim - that

IBM finally complied. SCO then promptly returned the documents to IBM, while expressly
reserving its rights to challenge IBM’s privilege claim.* SCO’s conduct was entirely consistent

with SCO’s obligations, including under the parties’ Attorney Planning Report.’

* As SCO has advised IBM, in light of the Court’s upcoming hearing on the discovery issues, SCO has
retained two complete copies of SCO’s Supplemental Memorandum, which attached the two e-mails as.
exhibits, pending the Court’s further direction on this matter.

* The parties” Attorney Planning Report, on which IBM seeks to rely, did not excuse IBM from laying a
proper foundation for its assertion of privilege; rather, the parties’ agreement merely provided that a party
is required to return documents on which another party asserts a proper privilege claim “without the need
to show the production was inadvertent.” Exh. 1. Moreover, IBM’s reliance on ABA Formal Opinion 368
is obviously misplaced. As this Court has recognized (but IBM neglects to mention}, that Opinion —
which concerns the somewhat different circumstance of “a lawyer who comes into possession of materials
that appear on their face to be subject to the attorney-client privilege or otherwise confidential, under

6
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[nstead of providing the basic information SCO requested (and thereby justifying the
refurn of the documents), IBM asserted in its ex parte submission to the Court (filed three weeks
after SCO’s Supplemental Memorandur) that it needed additional time to “secure declarations”
to respond to “new arguments and issues” raised by SCO’s Supplemental Memorandum. On th;at
basis, IBM asked the Court to adjourn the September 14 hearing date on both of SCO’s pending
discovery motions. In so delaying the prior hearing, IBM succeeded in (among other things) |
further delaying any production of the crucial discovery SCO has been seeking for over a year.
Now, having secured that delay, IBM makes no effort in its opposition brief to address the
substance of “the new issues raised in SCO’s papers™ or to present witness declarations to
address those issues.®

IBM’s baseless accusations of impropriety against SCO cannot excuse IBM’s pattern of
delaying crucial discovery even while it asks the Court to resolve all the critical 1ssues in this
case. IBM’s failure to produce similar code in another pending federal case recently warranted
sanctions against IBM.” This Court should not permit IBM to delay any longer the production of

the patently relevant — and readily producible — discovery that SCO requested over a year ago.

circumstances where it was clear that the materials were not intended for the receiving lawyer” — has begn
rejected by this Court and the Utah State Bar Ethics Committee. See Lifewise Master Funding v.
Telebank, 206 F.R.D. 298, 301-02 & n.2 (D. Utah 2002). Indeed, this Court and the Utah Ethics
Compmittee agree that the proper “approach for purposes of material produced in the discovery process” 1s
for the parties to “turn to resolution of the legal implications of the disclosure and whether a waiver has
occwrred” without the need for the prior return of the disputed documents. Id.

¢ IBM did not need almost a month to make any of the arguments n its opposition brief, IBM possessed
all of the information it needed to make those arguments, and could easily have addressed them, before
the September 14 hearing date. SCO never suggested or required that IBM provide — and IBM is not at
this juncture required to provide - witness declarations in support of its privilege claim.

7 In Compuware Corporation v. IBM, Case No. 02-70906 (E.D. Mich.), Magistrate Judge Wallace Capel,
Jr. sanctioned IBM on September 15, 2004, for failing to produce computer source code discovery. Exh.

2. The Court ordered IBM to pay the reasonable costs incurred by the plaintiff in bringing its motion for
7
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ARGUMENT
I. THE DISCOVERY SCO SEEKS IS RELEVANT TO SCO’S CLAIMS AND
DEFENSES TO IBM’S COUNTERCLAIMS ON SEVERAL DISTINCT, AND
INDEPENDENTLY SUFFICIENT, GROUNDS

The discovery that SCO seeks through its Memorandum and Supplemental Memorandum

Regarding Discovery is relevant on several, independently sufficient grounds relating not only to
SCQO’s claims, but also to counterclaims that IBM recently inserted into this case ® These

unavoidable bases for production exist completely apart from any issue that IBM now raises

concerning its “inadvertent production” of two purportedly privileged documents. SCQO shows
below that IBM’s assertion that SCO “wants simply to engage in a massive fishing expedition,”
IBM Mem. at 2, is baseless.

SCO’s relevance grounds for production easily satisfy the broad standard governing
discovery under the Federal Rules. See Fed. R. Civ. P. 26(b)(1) (“Parties may obtain discovery-

regarding any matter, not privileged, which is relevant to the subject matter involved in the

pending action”; the information need only “appear|] reasonably calculated to lead to the

discovery of admissible evidence.” (emphasis added)); Gohler v. Wood, 162 FR.D. 691, 694 (D.
Utah 1995) (“The language and interpretation of Rule 26(b)(1) indicate that, at least at the

discovery stage, the concept of relevance should be construed very broadly.™); see also Sheldon,

discovery sanctions, extended the discovery period for additional discovery relating to the code IBM had
failed to produce, permitted the plaintiff to take additional depositions relating to that code, required IBM
to reimburse the plaintiff for the reasonable costs associated with those depositions, permitted the plaintiff
to submit supplemental expert reports based on the code, required IBM to pay for the reasonable costs
mcurred by the plaintiff’s experts in preparing such reports, and vacated and adjourned the previously-
scheduled November 8, 2004 trial date. Exh. 3.

¥ Indeed, the outstanding discovery is centrally relevant to claims and counterclaims, including SCO’s
contract claims and IBM’s Tenth Counterclaim, on which IBM has moved for summary judgment. SCO
addresses those claims below and explains how the outstanding discovery is plainly relevant to them.
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v. Vermonty, 204 FR.D. 679, 689 (D. Kan. 2001) {(“A request for discovery should be allowed :

unless it is clear that the information sought can bave no possible bearing on the claim or defense

of a party.” (emphasis in original)).

First, the discovery is unmistakably relevant to SCO’s core claims conceming the IBM
and Sequent license agreements.” The plain language of the IBM and Sequent Software License
Agreements required that any derivative or modification of the original UNIX System V code
was to be treated as if 1t was “part of the original SOFTWARE PRODUCT,” and thus subject to
the same restrictions on use and disclosure as the original licensed UNIX source code itself"
One way in which SCO will prevail on its contract claims is by tracing the AIX or Dynix code
that IBM contributed to Linux back to UNIX. The outstanding discovery conceming the
development history of AIX and Dynix that IBM has refused to produce is clearly relevant to this
proof because it documents among other things: (1) the names of the programmers who were
involved with developing, modifying, and/or contributing the AIX and Dynix source code in
question; (2) the dates of those developments, modifications, and/or contributions; and (3) thg
precise developments, modifications, and/or contributions that were made, including the precise

source code involved and other relevant programmer notes pertinent to these issues. See SCO

® These claims include SCO’s breach-of-contract elaims (Counts One through Four) as well as its
copyright claim (Count Five), which centers on IBM’s improper continued use of AIX and Dynix
following SCO’s terrmnation of the IBM and Sequent license agreements.

® Similarly, Section 7.06(a) of the Sequent license agreement specifically prohibited the disclosure of .
“any or all of such SOFTWARE PRODUCTS [i.¢., UNIX System V and, pursuant to Section 2.01, any
modifications or derivatives based on that contents of Systera V] {including methods or concepts utilized
therein) to anyone.” Thus, any disclosure of any method or concept of anything in UNIX System V (or
anything derived from UNIX System V) would breach the license agreement. SCO’s access to the
requested programming history discovery will permit SCO to locate the proof of such breaches.
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Reply Mem. Regarding Discovery (July 12, 2004) at 11-13."" Indeed, IBM acknowledged the
relevance of these materials to SCO’s contract claims when it argued to the District Court, in
support of its motion for summary judgment on its Tenth Counterclaim (concerning copyright
mfringement), that “SCQ’s recitation of the discovery it needs and what it would do with that
discovery, that merely conflates SCO’s contract claims with its copyright claims.” 9/15/04 Hr’ g
Tr. at 123.

Second, independent of SCO’s own claims, the discovery at issue is plainly relevant to

two separate counterclaims that IBM inserted into this case on March 29, 2004 — after this Court

entered its last discovery-related Order on March 3. IBM’s Tenth Counterclaim, for example, .
seeks a blanket declaration that Linux does not infringe any SCO copyright. Sec IBM 2d Am. |
Countercl. T 173. There is no metit to IBM’s attempt to shield the development history of AIX
and Dynix from discovery based on its repeated refrain that the proof of its Linux copyright
claim requires a comparison of only UNIX System V code on the one hand and Linux code on
the other. SCQ does not dispute that its defense to IBM’s Tenth Counterclaim will necessarily
involve proof of literal and/or non-literal copies of UNIX code that were ultimately dumped intv;)
Linux. What IBM ignores is that its Linux dump did not occur directly from the original
licensed UNIX product; rather, before the original UNIX code was copied, literally or non-

literally, into Linux (within the past five years), it traveled for longer than a decade through the

development process of the UNIX-based AIX and Dynix programs. It is for this precise reason

*! IBM has previously mischaracterized SCO’s contract interpretation argument to be limited to showing{'
that AIX and Dynix are, as a whole, derivatives of the original licensed product. As SCO has repeatedly
explained, although there is much to support this contractual reading — including IBM’s own repeated
admissions — SCO’s theory of the contract is not so Iimited. Rather, SCO also seeks to show that the
particular contributions that IBM made to Linux violated the license agreements because those specific
contributions represented derivatives or modifications that were required to be treated as if they were part
of the original licensed Unix System V product.

10
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that the development history of AIX and Dynix — the discovery that IBM has withheld for over &
year — is critical to SCO’s defense to the Tenth Counterclaim.

In particular, and as SCO has previously detailed for the District Court in its opposition fo
IBM’s first summary judgment motion and at the recent argument on that motion, the
outstanding programming-history discovery may contain programmer admissions and comments

on which courts have heavily relied in copyright infringement cases. See, e.g., Computer

Assocs. Int’l v. Quest Software, Inc., No. 02 C 4721, 2004 WL 1459495, at *9 (N.D. Ill. June 28,

2004) (Exh. A} (granting preliminary injunction in computer software infringement case based -
on such evidence). Moreover, the outstanding discovery is necessary for SCO to focus and
streamline its investigation of Linux, and is absolutely critical to SCO’s investigation of non-
literal copyright infringement in Linux. Under settled Tenth Circuit law, proof of non-literal
copying of protected material would establish that Linux infringes SCO’s UNIX copyrights, one
of the precise claims against which IBM’s Tenth Counterclaim seeks a declaration. See, ¢.g.,

Gates Rubber Co. v. Bando Chem. Indus. Ltd., 9 F.3d 823, 835-36 (10th Cir. 1993) (noting that

the “‘structure, sequence, organization” of a program, and not only its “literal” source and object’
code, may be copyrightable). Automated computer programs, while useful in detecting verbatim
copying, are not perfect, and are virtually useless in identifying non-literal copying. And
manual, side-by-side comparison of the millions of lines of System V and Linux source code in a
search for non-literal copying would be incredibly burdensome and time-consuming. The
discovery SCO has requested, on the other hand, will allow SCO to determine which elements of
UNIX were directly incorporated into AIX and Dynix in the first instance and thereby to trace
the migration of protected, non-literal elements of UNIX, through AIX and Dynix, to Linux. In
turn, SCO will be able to identify “hot spots” in Linux (those portions of AIX and Dynix that can

11
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ultimately be traced back to UNIX) on which it can effectively focus its Linux copyright

infringement investigation in this case."

Finally, and even more obviously, the outstanding programming history is independently

relevant to IBM’s Ninth Counterclaim, which seeks a declaration that IBM does not infringe

“any SCO copyright through the reproduction, improvement, and distribution of AIX and
Dynix.” IBM 2d Am. Countercl. § 167 (emphasis added). That history is relevant entirely apart
from the specific evidence that SCO has recently uncovered to establish IBM’s infringement of
SCO’s copyrights through AIX (i.e., evidence that in connection with its work on “Project
Monterey,” IBM used its CMVC system as an instrument to misappropriate SCO’s proprietary
code for inclusion in a specialized version of AIX (AIX for Powen)). Given its plain language —
and notwithstanding IBM’s attempt now to recast its scope, see Part I, below — IBM’s Ninth
Counterclaim necessarily directly implicates the programming history of AIX and Dynix, an
issue on which the CMVC and RCS systems constitute direct evidence.

. THERE IS NO MERIT TO IBM’S RECENTLY-CONTRIVED ATTEMPT TO

AVOID SCO’S DISCOVERY AND EVIDENCE OF INFRINGEMENT BY
RECASTING ITS NINTH COUNTERCLAIM

IBM now argues, for the first time, that its “Ninth Counterclaim seeks nothing more than
a declaration that SCO’s purported termination of IBM’s UNIX System V licenses - the

agreements specified in SCO’s Second Amended Complaint — is invalid and that SCO has no

2 After SCO showed during the September 15 hearing before the District Court how the development
history of AIX and Dynix is a roadmap permitting SCO to investigate potential copyright infringement i
IBM’s Linux contributions, IBM’s counsel opined that the roadmap for which SCO asks “might as well -
be the road map for China” because “The only road map that matters, Your Honor, is what’s in Unix and
what’s in Linux.” Tr. at 115-16. This argument is misguided. Because IBM’s contributions to Linux
were taken from AIX and Dynix, the UNIX-derived products, the roadmap for JIBM’s contributions to
Linux exists in the programming history to those programs. IBM’s counsel’s argument also
misapprehends the governing discovery standard, under which SCO is entitled to any information
reasonably calculated to lead to the discovery of admissible evidence.

12
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