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Defendant/Counterciaim-Plaintiff International Business Machines Corporation (“IBM™)
respectfully submits this opposition to the Supplemental Memorandum Regarding Discovery

filed by Plaintiff/Counterclaim Defendant The SCO Group, Inc. (“SCO”).

Preliminary Statement

After briefing had already closed on SCO’s “Memorandum Regarding Discovery” and its
“Renewed Motion to Compel”—both of which seek essentially the same discovery, materials
contained in IBM’s internal “CMVC” database—SCO submitted on September 3, 2004 yet
another brief addressed to the same topic.' SCO’s “Supplemental Memorandum Regarding
Discovery”, SCO’s fifth brief devoted to the same issues (for a total of 88 pages), s no more
compelling than any of its other four briefs. Nothing SCO argues in any of its briefs, however,
obscures the fact that SCO wants simply to engage in a massive fishing expedition to which it is
not entitled.

As an initial matter, SCO’s Supplemental Memorandum relies inappropriately on
documents that IBM has informed SCO are protected by the attomey-client privilege and were
inadvertently produced during discovery. In disregard of IBM’s requests, however, SCO has
refused to return the documents to IBM and, indeed, continués to rely on such documents in its
Supplemental Memorandum. These documents (which SCO in any case misrepresents) reflect
communications made by IBM employees to an in-house IBM attorney for the purpose of
seeking legal advice and are plainlly privileged. Accordingly, SCO should be directed to
promptly return all copies of such documents to IBM, and the documents should not be relied
upon by the Court in considering SCO’s discovery applications.

More importantly, SCO’s Supplemental Memorandum misstates the scope of IBM’s

Ninth Counterclaim in an effort to concoct a new reason that IBM should have to produce

! SCO’s late submission of this additional memorandum occasioned the postponement of the
hearing scheduled with this Court for September 14, 2004.
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irrelevant discovery. IBM’s Ninth Counterclaim seeks merely a declaration that SCO’s
purported termination of the several agreements specified in SCO’s Second Amended Complaint
is invalid and that SCO has no claim for copyright infringement based on such purported
termination. None of the information that SCO is seeking is relevant to IBM’s Nintfx
Counterclaim, and IBM should not have to undertake the burdensome task of producing these
materials,

Although SCO repeats in its Supplemental Memorandum the conclusory refrain from its
four other briefs that producing the materials contained in CMVC would not be unduly

burdensome for IBM, nothing in SCO’s latest memorandum provides any basis for that belief.

Argument

1 THE PRIVILEGED DOCUMENTS RELIED ON BY SCO IN ITS
SUPPLEMENTAIL MEMORANDUM SHOULD BE RETURNED TO IBM AND
SHOULD NOT BE CONSIDERED BY THE COURT.

Two of the documents upon which SCO relies in its Supplemental Memorandum are
plainly privileged, and should therefore be returned to IBM and disregarded by the Court. These
documents, attached as Exhibits D and E to the Declaration of Jeremy O. Evans (“Evans
Declaration™) submitted by SCO together with its brief, are communications by IBM employees
to IBM counsel seeking legal advice. Although IBM properly requested that SCO retumn the
documents to IBM immediately, SCO refused to do so and continues to rely on the documents in
its Supplemental Memorandutn in total disregard of IBM’s IIJrivil-ege claims.

Upon discovering the inadvertent production of these two documents, IBM asked SCO
on August 25, 2004 to retum the documents immediately, together with all copies of the
documents in SCO’s possession. As IBM stated in its letter to SCO, pursuant to paragraph 3(k)
of the Attorneys’ Planning Report and Proposed Scheduling Order, “[d]ocuments that a party
claims as privileged, including all copies made, will be returned immediately upon the request of

the disclosing party without the need to show the production was inadvertent”. (See Exhibit 1)




Case 2:03-cv-00294-DAKﬁBCW Document 444  Filed 05/04/2005 Page 4 of 22

Instead of returning the documents to IBM, or even responding to IBM’s letter, SCO
continued to rely on the documents in its submissions to the Court. On September 3, 2004, in its
reply brief in support of its application to file its Supplemental Memorandum, SCO informed the
Court that it did not believe it had to return the documents to IBM because “IBM [iﬁ its letter]
does not identify a single attorney in the e-mails nor does it identify any basis for its elaim of
‘attorney-client privilege™. (SCQ’s Reply Mem. at 4. SCO repeated this argument when it
ﬁﬁally responded to [BM’s letter on September 8, 2004, two weeks after IBM requested that
SCO retamn the privileged documents. In its letter to IBM, SCO stated that was refusing to return
the privileged documents because “IBM had failed to make any showing that the documents are,
1n fact, privileged”. (Exhibit 2.)

SCQ’s position 1s flatly inconsistent with the parties” agreement concerning
inadvertently-privileged documents. Under the Attormeys’ Planning Report, SCO is obligated to
return any “{d]ocuments that a party claims as privileged . . . immediately upon the requesf of the
disclosing party without the need to show the production was inadvertent”. IBM did not in its
letter have to prove “that the documents are, in fact, privileged”, as SCO now contends is
necessary, and therefore did not undertake that effort. SCO’s attempt on this ground to retain
and rely on inadvertently-produced privileged documents 1s entirely improper.

In addition, the American Bar Association’s Committee on Ethics and Professional
Responsibility has stated clearly that when privileged materials are inadvertently received, the
receiving lawyer “should not examine the materials once the inadvertence is discovered” and
“should abide by the sending lawyer’s instructions as to their disposition”. ABA Comm’n on
Ethics and Prof’] Responsibility, Formal Op. 368 (1992). This opinion pertains to “situations in

which the sending lawyer has notified the receiving lawyer of the erroneous transmission and has

- SCO does not dispute that IBM’s production of the documents was inadvertent. (SCO’s Reply
Mem. at 4.)
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- requested return of the materials sent as well as those situations in which the inadvertent sending
tawyer and his client remain ignorant that the materials were missent”. Id. All that is required to
trigger the ethical obligation to return inadvertently-produced privileged documents is a

notification by the sending lawyer of a claim of privilege and a request that the materials be sent

back.?

REDACTED

} The Oregon State Bar Association has squarely addressed this issue and provided additional
clarification of the ethical obligation to return inadvertently produced documents immediately
upon an assertion of privilege. Formal Opinion 150 discusses the following scenario:

“Lawyer A inadvertently includes a privileged document in a set of documents
provided to Lawyer B in response to a discovery request. Lawyer A discovers the
mistake, calls Lawyet B, and asks Lawyer B to return the privileged document
without examining it.” '

Ore. State Bar Assoc. Bd. of Governors, Formal Op. 150 (1998). In response to the questions
“Must Lawyer B return the document?” and “Must Lawyer B return the document if Lawyer B
has already reviewed the document before being informed of the inadvertent disclosure?”, the
Bar Association answered unequivocally, “Yes”. Id. Clearly, the receiving attornéy’s ethical
obligation to return the inadvertentiy produced document “without examining it” upon the simple
request of the producing attorney is incompatible with SCO’s assertion that IBM must convince
SCO that the documents are privileged before SCO will return them or refrain from relying on
them in their court filings.
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REDACTED

On the basis of its earlier request to SCO, and the declarations submitted herewith, IBM
is plainly entitled to the prompt return of its two privileged documents, along with all copies in
SCO’s possession, and the Court should disregard SCO’s Supplemental Memorandum to the

extent it relies on these documents. See Prescient Partners, L.P., v. Fieldcrest Cannon, Inc., 96

Civ. 7590, 1997 U.S. Dist. LEXIS 18818, at *21 (S.D.N.Y. Nov. 26, 1997) (ordering that paﬁy
receiving inadvertently-produced privileged documents to “promptly return [to the producing
party] the material (and all copies thereof)”, “destroy all notes or other work product reflecting
the contents of such material”, and “delete any information in any computer database reflecting

the contents of these documents”, and further ordering that tﬁe receiving party is “prohibited
from using these documents or references to these do‘cuments in discovery or at trial””) (attached

hereto as Exhibit 3); Kansas City Power & Light Co. v. Pittsburg & Midway Coal Mining Co.,

133 F.R.D. 171, 175 (D. Kan. 1989) (ordeﬁng the return of all copies of privileged documents
inadvertently produced by plaintiff, and further ordering that the defendant “may not use these

documents except by further order of the trial judge”).
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II. THE DISCOVERY SCO SEEKS IS NOT RELEVANT TO IBM’S NINTH
COUNTERCLAIM.

Leaving aside the issue of SCO’s improper use of IBM’s privileged documents, SCO
does not need any additional source code to defend against IBM’s Ninth Counterclaim. Contrary
to SCO’s contention, IBM’s Ninth Counterclaim does not seek a declaration that 1BM, during the
entire development history of its AIX and Dynix products, never infringed SCO’s alleged
copyrights (although IBM believes that to be the case), nor would that make any sense, as SCO
has never alleged any such infringement. ‘

SCO has asserted four contract claims against [BM, alleging that IBM has breached
various licensing agreements permitting IBM io use the UNIX System V program and to
distribute its own products containing UNIX System V code, AIX and Dynix. (See Second
Amended Complaint 1] 110-172.) Based on IBM’s alleged breaches of these license
agreements, SCQ purported to terminate IBM’s rights under the agreements in June 2003. (Id.
19 128-131, 139, 158-161, 169.} SCO has also asserted a copyright infringement claim against
IBM, alleging that IBM’s breéches of the licensing agreerﬁents “and its post-termination actions
have infringed, have induced the infringement of, and have contributed to the infringement of,
copyright registrations of SCO and its predecessors”. (Id. 1179.)

In response to SCO’s claims, IBM has asserted two counterclaims that mirror different
aspects of SCO’s claim for copyright infringement. IBM’s Tenth Counterclaim seeks a
declaration that IBM’s on-going Linux activities, in particular its use and distribution of Linux,
do not infringe any of SCO’s alleged copyrights. IBM’s Ninth Counterclaim seeks a declaration
that IBM’s AIX and Dynix activities, in particular its distribution of AIX and Dynix (if any) after

SCQO’s purported termination of IBM’s licensing agreements, do not infringe any of SCO’s

alleged copyrights.
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SCO’s argument that IBM’s Ninth Counterclaim provides a new and independent ground
for IBM’s production of AIX code and other information from CMVC is therefore untenable.
IBM’s Ninth Counterclaim seeks nothing more than a declaration that SCO’s purported
termination of IBM’s UNIX System V licenses—the agreements specified in SCO’SA Second
Amended Complaint—is invalid and that SCO has no claim for copyright infringement based on
such purported termination.

IBM’s Ninth Counterclaim is only as broad as the scope of the first five counts of SCO’s
own complaint, which do not concern any issues relating to Project Monterey or any of the
agreements submitted with SCO’s Supplemental Memorandum, to whi;:h almost the entirety of
SCO’s Supplemental Memorandum is devoted.“ Indeed, it would have made little sense for IBM
to bring a claim seeking a declaration of rights relating to agreements to which SCQ was never a
I;arty. The Joint Development Agreement (“JDA™), attached as Exhibit F to the Evans
Declaration, and the various amendments and supplements to that JDA, were agreements
between IBM and The Santa Cruz Operation, Inc. (“Santa Cruz”), a company now known as
Tarantella, Inc. IBM fulfiiled all of its obligations under its contracts with Santa Cruz, and in
turm obtained certain irrevocable licensing rights to source code provided by Santa Cruz under

the JDA.

* In any event, SCO misrepresents both the scope of IBM’s rights to use source code under
IBM’s agreements with The Santa Cruz Operation, Inc.— the company from which SCO
purports to have purchased its alleged UNIX copyrights— and the significance of both the
privileged and non-privileged IBM documents SCO attached to its Supplemental Memorandum.
SCO contends, without any justification, that IBM did not have a right to use any UNIX System
V Release 4 source code in IBM’s version of AIX for the Power PC. The very agreements
which SCOQ attaches to its supplemental memorandum, however, contradict SCO’s accusation
that IBM misappropriated any code.

° IBM disagrees both with SCO’s interpretation of the contracts and other documents attached to
its Supplemental Memorandum, and with SCO’s unsupportable accusations that IBM and its
attorneys engaged in any fraud. Nevertheless, we do not undertake here to debunk SCO’s
interpretation or refute its accusations, as these issues are beyond the scope of any claim or
counterclaim in this lawsuit.
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IBM has already produced hundreds of millions of lines of code to SCO, constituting all
of the source code for each version and release of AIX and Dynix that was distributed by IBM
after the dates specified in SCO’s Document Request Nos. 2 and 3, and there is simply no reason
for IBM to have to produce any more to SCO. In its March 3, 2004 Order, this Couﬁ spectfically
provided that it would “consider ordering IBM to produce more code from AIX and Dynix” if
SCO submutted additional briefing that “include[d], with specificity, and to the extent possible,
identification of additional files SCO requests and the reasons for such requests”. (3/3/04 Order
at IL.1.) Despite submitting no less than five briefs on the issue, SCO has failed to make a proper
showing. SCO is ultimately just asking this Court to give SCO what the Court has already once
denied SCO, all of the source code in IBM’s internal CMVC database, without regard to whether
that code is at all relevant to any of the claims in this case. This sort of fishing expedition should

not be allowed.

III. IT REMAINS UNDULY BURDENSOME TO REQUIRE IBM TO PRODUCE
THE INFORMATION STORED ON CMVC.

SCO submitted with its Supplemental Memorandum the Declaration of Barbara L. Howe
(“Howe Declaration”), purportedly to show that IBM would not bear any burden to produce the
massive amount of information sought by SCO. Ms. Howe, however, fails to show that
producing all of the materials requested by SCO would be anything less than enormously
burdensome for IBM.

Ms. Howe’s declaration describes only the normal, day-to-day use of CMVC by an
individual developer for the purpose of writing code. Nowhere does Ms. Howe even purport to
have knowledge of, or to describe, the work effort that would be involved if IBM were required

to extract, reproduce and review the massive amount of information stored on CMVC in order to

produce that information to SCO.
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Moreover, Ms. Howe nowhere claims that the lengthy, multi-step process described in
the June 23 Declaration of Joan Thomas is incorrect. Ms. Howe states only, in conclusory terms,
that “{t]o the best of my knowledge, it would be trivial” and “[t]o the best of my knowledge, it
would be a straightforward process” for IBM to produce the massive amount of soul-'ce code and
other irrelevant information stored on CMVC. (Howe Declaration §f 17-18.) As is evident from
Ms. Howe’s declaration, her statements about the supposed ease with which IBM could produce
the requested information are mere conjecture and should not be countenanced.®

Conclusion

For the foregoing reasons, IBM respectfully requests that the Court deny SCO’s request

for the materials sought in its Supplemental Memorandum Regarding Discovery.

DATED this 24th day of September, 2004.

SNELL & WILMER L.L.P.

an L. Sullivan
Todd M. Shaughnessy
Amy F. Sorenson

CRAVATH, SWAINE & MOORE LLP
Evan R. Chesler
David R. Marriott

Attorneys for Defendant/Counterclaim-Plaintiff
International Business Machines Corporation

® Ms. Howe also says nothing that alters the fact that the CMVC data sought by SCO is entirely
irretevant to any of SCO’s claims or defenses. While parties are given wider latitude during
discovery to request and obtain documents that might not be admissible, discovery must still be
“relevant to the claim or defense of any party”. Fed. R. Civ. P. 26(b)(1) (“Relevant information
need not be admissible at the trial if the discovery appears reasonably calculated to lead to the
discovery of admissible evidence.” (emphasis added)).

10
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Of counsel:

INTERNATIONAL BUSINESS MACHINES CORPORATION
Donald J. Rosenberg

Alec S. Berman

1133 Westchester Avenue

White Plains, New York 10604

(914) 642-3000

Attorneys for Defendant/Counterclaim-Plaintiff

International Business Machines Corporation

11
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CERTIFICATE OF SERVICE

I hereby certify that on the %y of September, 2004, a true and correct copy of the

foregoing was hand delivered to the following:

Brent O. Hatch

Mark F. James

HATCH, JAMES & DODGE, P.C.
10 West Broadway, Suite 400

Salt Lake City, Utah 84101

and was sent by U.S. Mail, postage prepaid, to the following:

Stephen N. Zack

Mark J. Heise

BOIES, SCHILLER & FLEXNER LLP
100 Southeast Second Street, Suite 2800
Miami, Florida 33131

Robert Silver

BOIES, SCHILLER & FLEXNER LLP
333 Main Street

Armonk, New York 10504

SORENSA\SLC\316528.1

12
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CERTIFICATE OF SERVICE

N -
I hereby certify that on the ﬁ __day of May, 2005, a true and correct copy of the

foregoing was sent by U.S. Mail, postage prepaid, to the following:

Brent O. Hatch

Mark F. James

HATCH, JAMES & DODGE, P.C.
10 West Broadway, Suite 400

Salt Lake City, Utah 84101

Stephen N. Zack

Mark I. Heise

BOIES, SCHILLER & FLEXNER LLP
100 Southeast Second Street, Suite 2800
Miami, Florida 33131

Robert Silver

Edward Normand

Sean Eskovitz

BOIES, SCHILLER & FLEXNER LLP

333 Main Street

Armonk, New York 10504
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Snell &Wilmer |

LLE SALT LAKE CITY, UTAH
LAW OFFICES
15 West South Temple, Suite 1200 PHUENDX, ARIZONA
Gateway Tower West
Salt Lake City, Utah 84101 TUCSON, ARIZONA
(801) 257-1900
Eax: (801) 257-1800 IRVINE, CALIFORNIA
www.swlaw.com August 25, 2004
DENVER, COLORALG
Todd M. Shaughnessy (801} 257-1937 L AS VEGAS, NEVADA
tshaughnessy@swlaw.com "
Vi4d HAND DELIVERY
Brent Hatch
Mark James

HATCH, JAMES & DODGE, P.C.
10 West Broadway, Suite 400
Salt Lake City, Utah 84101

Re: SCOv. IBM
Dear Brent and Mark:

Pursuant to paragraph 3(k) of the parties’ Attorneys’ Planning Report and Proposed
Scheduling Order dated June 19, 2003, we are hereby demanding that SCO immediately return to
us the documents bearing bates numbers 1710069294-95, and 181509837-38, copies of which
are appended as Exhibits D and E to the Declaration of Jeremy O. Evans in Support of Plaintiff
Counterclaim Defendant SCO’s Supplemental Memorandum Regarding Discovery. Each of the
foregoing documents is privileged.

Under the terms of paragraph 3(k), “[d]ocuments that a party claims as privileged,
including all copies made, will be returned immediately upon the request of the disclosing party
without the need to show the production was inadvertent.” Please immediately return the
foregoing documents, together with all copies thereof. If you have any questions or would like
to discuss this issue further, please feel free to contact me.

Very truly yours,

AP S~

Todd M. Shaughnessy
TMS:dw
cc: David Marriott

SHAUGHT\SLC\311901.1

Snell & Wilmet is a member of LEX MUNDI, a leading associatien of independent law firms.
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’ LAW OFFICES . Q
HATcH, JAMES & DODGE |
A PROFESSIONAL CORPORATION

10 WEST BROADWAY, SUITE 400
SALT LAKE CITY, UTAH B4101
TELEPHONE (801) 363-6363

FaX (BO1} 363-6666

September 8, 2004

Via Facsimile (257-1800) and U.S. Mail

Todd M. Shaughnessy, Esq.

Snell & Wilmer

15 West South Temple, Suite 1200
Salt Lake City, Utah 84101

Re: Sco v, IBM; Case No, 2-03CV-0294
Dear Todd:

You previously demanded on behalf of IBM that SCO return documents bearing Bates

- mumbers 1710069294-95 and 181509837-38 based on a claim of privilege. You cited paragraph
3(k) of the Attorneys’ Planning Report and Proposed Scheduling Order dated June 19, 2003,
which indicates a party is initially entitled to a return of privileged documents without a showing
that the production of the documents was inadvertent. In SCO’s Memorandum in Reply to
IBM’s Opposition to SCO’s Ex Parte Motion for Leave to File a Supplemental Memorandum
Regarding Discovery, SCQ noted that, aside from the issne of inadvertent production, IBM had
failed to make any showing that the documents are, in fact, privileged. IBM has not provided
SCO with sufficient information even to justify placing these e-mails on a privilege log. For
example, IBM does not identify a single attorney in the e-mails nor does it identify any basis for
its claim of “atiorney-client privilege.” We continue to await such information setting forth the
basis for IBM’s assertion of privilege. '

Sincerely yours,

W

Mark F James

¢. Robert Silver

S2899-E9E (108]) 3d 39000 % SIWBC “*HILHH WdIT:S #0022 B0 das
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LAW OFFICES
HATCH JAMES & DODGE

A PROFESSIONAL CORPORATION

10 West Broadway, Suite 400 Telephone (801) 363-6363
Salt Lake City, Utah 84101 Facsimile (801) 363-6666
e-mail: mjames@hjdlaw.com
FAX TRANSMISSION SHEET
CONFIDENTIALITY NOTE:

The information contained in this facsimile message iz legally privileged and confidential information intended only for the use of e
individuals or entiies mmed below, If you, the reader of this message, are nat the intendad recipient, you are hereby no tified that any
dissemination, distribution, or copy of this faceimile ia strictly prohibited. If you have received this facsimile in error, please forgive
the inconvenience, immediately notify the sender, and return the original rmessage to the sender at the address above via the United
States Postal Service. Thack you.

DATE: September 8, 2004

# OF PAGES (INCLUDING THIS COVER SHEET): 2

TO: Todd M. Shaughnessy Fax No. 257-1800
FROM: Brent O. Hatch/Mark F. James
RE: SCOv. IBM

MESSAGE: See accompanying letter

If you do not receive the entire transmission in legible form, please call 801.363.6363,

9892-g3E (10B) 3d ‘39000 B SAWHC “HILWH Wd11:s $002 80 des
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LEXSEE 1997 U.S. DIST. LEXIS 18818

PRESCIENT PARTNERS, L.P., Plaintiff, - against - FIELDCREST CANNON,
INC., FIELDCREST CANNON SURE FIT, INC., UTC HOLDINGS, INC., and
BERT SHLENSKY, Defendants/Third-Party Plaintiffs, - against - PAULA RILEY,

Third-Party Defendant. '

96 Civ. 7590 (DABY(JCF)

UNITED STATES DISTRICT COURT FOR THE SQUTHERN DISTRICT OF
NEW YORK

1997 LS. Dist. LEXIS 18818

November 26, 1997, Decided
November 26, 1997, Filed

DISPOSITION: [*1} Plaintiff's motion for a protective
order granted except that the application for sanctions,
including costs and attorneys' fees, denied.

LexisNexis(R) Headnotes

COUNSEL: For PRESCIENT PARTNERS, L.P,
plaintiff: Ned W. Branthover, Morgan & Finnegan,
L.L.P., New York, NY.

For FIELDCREST CANNCN, INC, FIELDCREST
CANNON SURE FIT, INC., UTC HOLDINGS, INC,,
BERT SCHLENSKY, defendants: David Robert
Gelfand, Milbank, Tweed, Hadley & McCloy, New
York, NY.

For FIELDCREST CANNON, INC., FIELDCREST
CANNON SURE FIT, INC., UTC HOLDINGS, INC.,
BERT SCHLENSKY, third-party plaintiffs: David
Robert Gelfand, Milbank, Tweed, Hadley & McCloy,
New York, NY.

For PAULA RILEY, third-party defendant: Kathryn E.
Diaz, Morgan & Finnegan, NY, NY.

For FIELDCREST CANNON, INC., FIELDCREST
CANNON SURE FIT, INC., UTC HOLDINGS, INC,,
BERT SCHLENSKY, counter-claimants: David Robert
Gelfand, Milbank, Tweed, Hadley & McCloy, New
York, NY.

For PRESCIENT PARTNERS, L.P., counter-defendant:
Ned W. Branthover, Morgan & Finnegan, L.L.P., New
York, NY.

JUDGES: JAMES C. FRANCIS TV, UNITED STATES
MAGISTRATE JUDGE.

OPINIONBY: JAMES C. FRANCIS IV

OPINION:
MEMORANDUM AND ORDER

JAMES C. FRANCIS IV
UNITED STATES MAGISTRATE JUDGE

The plaintiff {*2] PRescient Partners ("PRescient”)
and Third Party Defendant Paula Riley move for a
protective order: (1) directing the defendants, Fieldcrest
Cannon, Inc., Fieldcrest Cannon Sure Fit, Inc., UTC
Holdings, Inc.,, and Bert Shlensky (collectively, the
"defendants") to return certain privileged documents
PRescient claims it inadvertently produced to the
defendants; (2) barring the defendants from using this
material in discovery or at trial; (3) requiring the
destruction of work product generated by these
documents; and (4) awarding plaintiffs costs and
attorneys’ fees for making this motion. In response, the
defendants maintain that PRescient waived its privilege
by producing the documents and failing to take the
reasonable steps necessary to maintain the documents'
confidentiality. For the reasons that follow, PRescient's
motion is granted in part and denied in part,
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